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System level changes for a better world
Chair: Suma Athreye
Janice Denoncourt
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(LG 19)
Faculty
of Law
Parallel
Session 1
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8:30 to
10:00

Impact of new Sustainable Development Standards on Corporate Reporting of
Intangibles and Intellectual Property Monopolies

Abstract: An exciting development was announced on 3 November 2021 at COP 26 in Glasgow in the midst of the Covid-19 pandemic. The
Independent Financial Review Panel (IFRP) launched its new International Sustainability Standards corporate governance and reporting standards
and announced the formation of the International Sustainability Board (ISSB).
The ISSB aims to develop a global baseline of high-quality sustainability disclosure standards, urgently, by June 2022 to meet investors’ information
needs in times of crisis in the aftermath of the Covid-9 pandemic.
Under the pioneering new ISSB-led guidelines, non-financial information such as corporate intangibles and IP rights assets and other intangibles
will be as important as traditional financial information (eg. a company’s balance sheet and profit and loss statements). This development is truly
ground-breaking. Additional corporate disclosure in annual reports for example is a crucial step in achieving a high level of corporate IP transparency
and ‘opening IP for a better world’.
My interdisciplinary paper will investigate the critical transformational role of non-governmental organizations working across disciplines such as IP
law, accounting and corporate governance to promote transparency and disclosure of ‘material’ intangibles and IP rights information to made
available to shareholders and a wider range of stakeholders than in the past. The relevant types of information to enhance ‘open IP’ include both
quantitative and qualitative narrative disclosures. Material topics may include information on the role of intangibles and IPR monopolies in respect
of corporate IP-based business models and licensing strategies, open IP, the impact of corporate green innovation and IP on the environment, global
challenges, sustainability transitions, corporate oversight and stewardship.
I evaluate how the new international sustainable development standards aim to increase the quality and level important intangibles and IP rights
information made available by large and listed companies. Corporate reporting has clear potential to ‘open IP for a better world’ given its role in
communicating the nature of its IP and values to increasingly IP aware stakeholders to secure external innovation finance and investment in the IP
ecosystem and supporting corporate strategy, success and longevity.
These ground-breaking developments in corporate reporting (an aspect of corporate governance and regulation) aim to ensure:
i.
ii.

good governance in the 21st century in relation to stewardship of all corporate assets, tangible and intangible, including IP monopoly rights;
sustainable development (in contrast to relentless economic growth); and
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iii.

support private sector participation in the UN Sustainable Development Goals programme.

Earlier on 10 November 2021 I presented my initial research in a presentation entitled, ‘The Role of Corporate Governance as a Transparency Filter
to support Ethical Exploitation of Intellectual Property Rights’ ATRIP 39th Annual Virtual Congress, University of Copenhagen, Denmark.
This new presentation expands my thinking and takes into account my work since December 2019 with the interdisciplinary accounting finance and
corporate law working group of the Financial Reporting Standards Committee (FRSC) in response to the European Financial Reporting Advisory
Group (EFRAG) Discussion Paper on Intangibles. To date our working group has presented to EFRAG and the EAA in February 2022 as part of a
programme of events on the topic.
Previously in August 2019 the International Accounting Standards Board (IASB 38 Intangibles Review included my proposals in a paper submitted
by the Andrew Leonard, Director of Research of for the UK Financial Reporting Council following my submission in published in Spring 2019 to the
UK FRC’s Consultation on Business Reporting of intangibles: Realistic Proposals.

Grazia Sveva Ascione

Technological diversity to address complex challenges: the contribution of American
universities to SDGs

Abstract: Much of the literature emphasizes the relationship between interdisciplinarity and Sustainable Development Goals (SDGs),
which are considered to be closely related and highly interdisciplinary. Therefore, innovation related to the SDGs is expected to be
technologically diverse, especially when it emanates from academia, where teams of researchers collaborate to create innovation for
the benefit of society. However, research about innovation for the SDGs is still in its infancy due to a lack of comprehensive quantitative
analysis about its characteristics and a lack of consideration of potentially relevant actors, such as universities.
This paper aims to give a threefold contribution to the existing literature analyzing USPTO patent data from 2006 to 2020. First, we
develop a novel methodology for tagging SDGs-related patents using an unsupervised natural language processing (NLP) approach;
starting from an initial list of keywords, we create an augmented keywords' dictionary for each SDG based on patent text. To do that,
we combine the TF-IDF (Term Frequency-Inverse Document Frequency) method with a vectorial representation of patent text and
keywords. Second, we analyse universities' contribution to innovation for each SDG. Third, we compare the diversity of SDGs and nonSDGs patents using the Rao-Stirling index to shed light on the interplay between universities, interdisciplinarity and the SDGs.
The empirical results point in two directions. On the one hand, SDGs related patents are more diverse than their counterparts across
almost all technological fields. However, despite universities' production of innovation related to the SDGs is on the rise, demonstrating
an increasing attention to the topic, when we consider university patents only, for most of the SDGs there is not a diversity premium.
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Akriti Jain, Anjula Gurtoo, Elisabeth
Eppinger, Pratheeba Vimalnath and
Frank Tietze

Intellectual Property Strategies for Sustainability Transitions

Abstract: Transitioning to a sustainable system, e.g. carbon-zero economies, requires developing and disseminating novel sustainable
innovations. Institutionalizing and incentivizing innovations through intellectual property rights (IPRs) to enable sustainability transition
has recently emerged as a topic of scholarly and policy debate. However, literature provides scant evidence on the intellectual property
(IP) strategies adopted by sustainable innovation firms to facilitate sustainability transition. This paper asks the following question:
which firms adopt IP strategies to develop and diffuse sustainable innovations to generate within-company (internal), and within-sector
or across-sector (external) sustainability transitions? Adopting a qualitative multiple-case study approach, we studied 28 sustainable
technology companies. We explored their generation, ownership, use and sharing of formal and informal IP assets to facilitate the firmlevel, industry-level across-industry transition towards sustainability. We conclude that a combination of selective sharing of IP assets
with fully-open IP sharing approaches enable firms to develop and disseminate sustainable technologies to promote system-level
environment sustainability and social development.
Elisabeth Eppinger, Martina Kovac and
Carsten Dreher

The Role of Patents in Open Science and Entrepreneurial Universities

Abstract: The success of universities and public research institutes does not depend on the scientific outputs only, but is increasingly
measured in terms of their entrepreneurial activities, such as spin offs, start-ups, and patenting activities. With open science and the
concept of responsible research and innovation, the question of how to guide patenting and technology transfer activities involving
patents need to be addressed. Drawing on a review of open science principles and recommendations, and case studies of how
sustainability-focused businesses utilize patents, we propose some guiding principles for universities and research institutes on how
to use patents.
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WIPO session
Innovation in mining and other raw material industries
Organizers: Carsten Fink, Julio Raffo and Giulia Valacchi
Eduardo Rio

Room 2
(LG 18)
Faculty
of Law

The mining sector in Brazil: A portrait of Brazilian technological dependence through the
protection of industrial property assets

Abstract: Although the mining sector plays a fundamental role in relation to the performance of the Brazilian economy, being
characterized as a sector that demands a high level of technological innovation, due to the machinery and process necessary for the
development of such economic activity, this reality is not echoed by the number of patents filed in Brazil, whether by national or foreign
companies operating in the sector. Despite the degree of innovation demanded by the mining activity, the development of new
technologies and new products has not been protected in Brazil as would be expected, implying a constant dependence on foreign
technology by Brazilian companies in the sector.

Parallel
Henrique Rody, Paulo Sisto Freitas
Session 1
and Elizabeth Ferreira da Silva

Innovation in the mining sector and opportunities for small businesses: The case
of new steel

Thursday, Abstract: The dimensions of sustainability encompass much more actions than simple environmental preservation, in these dimensions,
8:30 to
the subsidy to small businesses, social inclusion policies and research promotion can be understood as a contribution, which in addition
10:00
to contributing to social and political sustainability, they are essential elements to meet the needs of the present without compromising

the ability of future generations to meet their needs. In this context, the recent environmental disasters in Brazil, in the mining sector,
denote a quick response to the urgency of neutralizing the obsolete technology, of iron ore tailings dam, by new technological solutions
that are friendly to the environment, and made possible by this need The company New Steel emerged, offering a solution for the
treatment of iron ore with low water requirements, good efficiency and without the formation of sludge tailings. In view of this panorama,
this work will focus on identifying the factors that led to the success of New Steel, which by following the alternative technological route
to the traditional one practiced by large mining companies, achieved the possibility of forming a techno-economic paradigm in mining
through the evolution of dry technology.
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Fernando Cassibi de Souza, Leopoldo
Nascimento Coutinho and Douglas Alves
Santos

The herald regional role of the Brazilian Green Patents Programme for Latin American
Countries and the relevance of international cooperation

Abstract: In 2022, the Brazilian IP Office celebrates a ten year anniversary of the so-called Green Patents Programme, a unique model
in latin america up to this moment, after a successful international benchmarking. With that in mind, it is relevant to consider which
were the external contributors , mainly WIPO Green and Euroclima+ that made it possible the current stage the Brazilian IP Office is
at Previous works introduced the resurgence of green policies in IP Offices and went as far as to demonstrate correlation among them
by means of benchmarking, but little was done in regards to focus on the relevance of international cooperation to stimulate or to help
to build such policies. This article is based on the so called action research, in which the researchers are actually contributing to modify
the reality, object of analysis. The present study shows the herald regional role of the Brazilian Patent Office and the the importance
of international/ technical cooperation as a fruitful and active way to incentivize similar public policies in latin american countries and
their equivalent IP Offices in a time which is constantly calling for more conscious approaches towards sustainable development of the
environment and bioeconomy as whole.

Beatriz Calzada Olvera & Michiko
Iizuka

The mining sector: Profit maximization strategies, innovation patterns, and
commodity prices

Abstract: This study brings together existing evidence to identify the key features of innovation in the mining sector that directly result
from its profit structure, which in turn depends strongly on commodity prices. We hypothesize two innovation responses to prices which
we test against existing evidence found in recent literature and available industry data. We find two different innovation responses to
prices: exploration and R&D investments increase as commodity prices rise, while the use of suppliers’ innovation intensifies when
prices decrease.
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Copyright - Digital, music and art
Chair: Joost Poort
Argyri Panezi

Room 3
(LG 17)
Faculty
of Law

Parallel
Session 1
Thursday,
8:30 to
10:00

A public service role for digital libraries: A case of emergency electronic access to library
material and the unequal battle against misinformation through copyright law reform

Abstract: This article analyzes the role of copyright doctrine and case law in preserving the institutional function of libraries—both on- and offline—
as trusted and, in principle, neutral hubs equalizing access to credible information and knowledge in societies with structural inequalities. In doing
so it examines the ongoing Hachette v. Internet Archive litigation before the U.S. District Court of the Southern District of New York in the context of
earlier copyright cases, finding that there is a persistent need for electronic access to library material online.
Libraries have traditionally served an important role as reserved spaces for legally permissible distribution of books outside of markets. Copyright
law, however, has the potential to hinder the fuction of libraries and other cultural heritage institutions particularly in equalizing access to knowledge.
While there exist some exceptions and limitations that partially alleviate this, their applicability in the digital environment is still contested. Two novel
challenges are interfering: first, an unmet and contentious need for emergency access to electronic library material to be granted online, and second,
the need to counteract historical biases and misinformation, both of which multiply when spread within a hyper-connected and digitized society. In
order to ensure electronic access to credible information and knowledge, policymakers must address these challenges strategically and reassess
the needs of subjects and institutions that are currently subject to copyright exceptions.
Hachette v. Internet Archive follows a string of copyright cases that involved challenges to digitization without permission and to providing electronic
access to digitized library material. The plaintiffs in Hachette v. Internet Archive, four publishers, brought copyright claims against the Internet Archive
for the latter’s operation of a “National Emergency Library” within the context of the COVID-19 pandemic. The case introduces a new dimension to
existing debates around electronic access to library material, particularly around e-lending, raising the question: Can emergencies justify additional
exceptions to copyright laws covering electronic access to library material, and if so, under what circumstances?
After analyzing the relevant settled case law and the ongoing litigation against the Internet Archive and then looking back into the history of and
rationale for copyright laws, the article advances a normative claim—that copyright should provide better support to libraries and digital libraries in
particular (broadly defined) as the institutional safeguards of our literary treasures. Libraries have a public service mandate to preserve, curate, and
provide access to a plurality of original and authoritative sources, and thus ultimately aspire not to compete in the marketplace but to become trusted
hubs that equalize access to knowledge. In the context of a society currently struggling to fight historical biases and (online) mis- and disinformation,
providing libraries with the legal support needed to fulfill this mandate will enable them to more effectively safeguard and provide equal access to
(at least relatively) credible information and knowledge, including in the digital environment.

Heidi Härkönen and Natalia Särmäkari

Copyright and digital fashion design - the democratization of authorship?

Abstract: ‘Digital fashion’,afforded by domain-specific 3D software, is a both a significant phenomenon both from the perspective of sustainable
development of fashion, and an interesting new form of creativity from the viewpoint of intellectual property law. Due to the recently published EU
Strategy for Sustainable and Circular Textiles (30 March 2022), this new field of fashion is increasingly important. The Strategy proposes actions to
support the industry in the green and digital transitions. It addresses the way textiles are designed and consumed, which includes looking at
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sustainable technological solutions and innovative business models. One such sustainable and innovative technological solution and business model
is digital fashion, which includes plenty of fascinating legal issues, especially in the area of copyright law.
The contemporary modern fashion industry is notorious for, inter alia, overproduction, waste, pollution, exploitation of labour, sweatshops and throw
away culture. What is also notorious is the complex relationship that fashion has with copyright. Digital fashion, however, has potential in shaping
the industry towards sustainable development, and also in clarifying some of the issues between fashion design and copyright protection. In this
article, we systematise the phenomenon of digital fashion from the perspective of EU copyright law by:
i.
ii.

Illuminating the conflicts between physical fashion design and copyright (such as the questions of functionality and difficulties in reaching
the standard of originality) and assessing these issues in the context of digital fashion, concluding that many of the arguments commonly
used to exclude fashion designs from the scope of protection should not be applied to digital fashion designs; and
Finding that unlike in physical fashion design, ‘authorship’ in digital fashion design is much closer to the idea of authorship in copyright
law. This strengthens our conclusion that the old arguments used to exclude (physical) fashion from the scope of copyright protection
cannot be applied to digital fashion.

The existing scholarly discussion regarding the relationship between fashion and IP rights has much focused on the protection of physical garments.
It has not yet taken into consideration the digital leap that the fashion world is currently taking. Digital fashion has been widely recognized by the
fashion media and increasingly embraced by companies and institutions. It is increasingly common for fashion designs to be digital-only, meaning
that a physical garment is never manufactured nor sold.
Our study, which is partly based on a qualitative survey of 42 digital fashion designers, suggests that the creation of digital fashion designs differs
from the ‘standard’ way of creating fashion. The most notable differences are the freedom of design and the lack of strict hierarchies, both of which
are distinguishable features of physical fashion design practices. Whereas creating physical fashion designs in a corporate environment may not
always leave so much room for authors’ free and creative choices (which is a key element of the EU standard of originality), our study shows that
digital fashion designers have much more autonomy in their work. Simultaneously, the emerging culture of digital fashion emphasizes an opensource attitude and devolution of the hierarchical conventions in the fashion field. We argue that this democratizes the authorship practices of
fashion, bringing the concept of ‘author’ in the world of fashion closer to the authorship conventions of copyright law. Both the novel authorship
practices and lack physical form help digital fashion designs in passing the threshold of originality, the sine qua non requirement for copyright
protection in the EU. Overall, digital fashion designs might be more likely to pass this threshold than physical fashion designs.
This article gives a multidisciplinary perspective to copyright protection of digital fashion designs. It combines law with fashion studies.
The fashion research of this article is partly based on three case studies and a qualitative survey on 42 ‘digital fashion designers’. The legal analysis
utilizes the doctrinal study of law. The doctrinal analysis has a particular focus on two interlinked themes: (i) originality and designer’s freedom in
digital fashion design, and (ii) intentional open-source distribution of creative works, i.e., democratization of fashion design authorship. The underlying
argument of this article is that a shift from consumption of physical fashion to digital fashion ought to be encouraged especially in order to foster
sustainable development, which is why it is important to address the legal questions related to digital fashion. Interestingly, our study also reveals
that digital fashion designers are highly motivated by sustainability-related reasons, creating an interesting connection between designers’ creative
freedom and sustainable development of fashion.

EPIP Conference 2022 I Cambridge

14

Stefan Bechtold and Christopher
Sprigman

Intellectual Property and the Manufacture of Aura

Abstract: In his famous 1936 essay “The Work of Art in the Age of Mechanical Reproduction,” Frankfurt School theorist Walter Benjamin noted
that the foundation of an artistic work’s authenticity and also much of its aesthetic power reside in a particular physical embodiment understood as
original. This unique attribute of the art object, this halo of preciousness that marks it as authentic, is what Benjamin referred to as its “aura.” In this
Article, we pursue Benjamin’s idea and consider how it applies in today’s digital environment where reproduction technologies have grown immensely
more powerful. It turns out that ubiquitous reproduction both mechanical and digital has not led to the withering away of aura. It has, if anything,
strengthened our desire for auratic experience and has also provoked new strategies to produce and sustain aura or some simulacrum of it.
We describe an environment in which artifacts are promiscuously reproduced but where aura persists, or is even manufactured. We
show that producers seek to create auratic experience for works of artistic craftsmanship or even for more mundane consumer products—tables,
chairs, automobiles, bottles of wine, or salami. Strategies for producing auratic experience are not necessarily connected to the identification of an
original or authentic copy. In fact, in today’s world where technology proliferates copies by design, we see efforts — most notably perhaps, in the
strange new market for NFTs — to produce aura without privileging any particular copy of a work.
We outline several examples of the modern manufacture of aura. In all these
cases, auratic experience is engineered through a combination of reproduction techniques, social norms, community building, and interlocking
business and legal strategies. Most of these strategies leverage intellectual property protections in some way. We explore whether IP’s connection
to the manufacture of auratic experience can serve as another consequentialist justification for IP — at least for copyright, design patent (as opposed
to utility patent), trademark rights in product design (often referred to as “trade dress”) and trademarks in general. We analyze what happens to the
justification, scope and boundaries of IP protection if the goal is not to incentivize the creation of products or services, but to instill products with
meaning which may otherwise be treated more as commodities than as cultural artifacts.

Liliia Oprysk

How much “new” public is too much? The CJEU in VG Bild-Kunst and non-exhaustive
control over work’s consumption

Abstract: This paper examines the developments under the EU copyright law in terms of the scope of the right holder’s control over authorized online
communication of a work. In particular, the analysis focuses on the recent CJEU’s judgment in the VG Bild-Kunst case, where the issue at stake
was the right holder’s ability to restrict framing of a work otherwise freely and lawfully communicated online. Although the Court refrained from
qualifying any framing of a work on a different website as requiring prior authorization of the right holder, it endorsed the expansive interpretation of
the new public criterion coined in the preceding Renckhoff case, allowing the right holders to prevent framing by adopting the technical means to
that end. This paper argues that relying on the new public criterion in VG Bild-Kunst concealed the relevant circumstances of the case. Namely, the
question of how far the right holder’s exclusive control reaches over the circumstances of work’s consumption remained unexplored, undermining
the balancing exercise performed by the Court.
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Data
Chair: Mireille van Eechoud
Laura Zoboli and Maria Lillà Montagnani

Room 4
(B 16)
Faculty
of Law

Parallel
Session 1

The Birth of the Freedom of Movement of Data: Myth or Reality?

Abstract: In the latest EU strategies, the free flow of data plays a crucial role in the establishment of a European data economy. Indeed, fostering
the free flow of data is crucial to develop data-based products and services within the digital single market, which will create significant opportunities
for additional growth and jobs. It is indeed through the fostering of the flow of data in the DSM – that is by making data the most accessible and
usable possible across borders for all types of market players – that a well-functioning and dynamic data economy can be achieved. Similarly, the
free flow of data is quintessential for the development of the European Artificial Intelligence (AI), which requires access to high-quality data and the
‘possibility to use, combine and re-use data from various sources’.
However, in the words of the European Commission, the free flow of data is ‘instrumental to the protection of the four fundamental freedoms of the
EU single market enshrined in the Treaties (goods, workers, service provision and capital)’ – that are the pillars of a market without borders. Despite
the role that the free flow of data plays in the establishment of the DSM, the fostering of the data economy, and the development of the European
AI, it does not appear to be an objective in itself, but, rather, an accessory to the already mentioned four traditional freedoms.
Against this background, the article explores if the free flow of data is indeed merely subordinate to the four existing fundamental freedoms, or it can
stand on its own. In particular, we wonder whether the fostering of the free flow of data is resulting in the emergence of a new and distinct freedom,
namely the freedom of movement of data, rather than being merely instrumental to the protection of the four fundamental freedoms. The emergence
of a fifth freedom appears, in fact, essential for achieving a thriving DSM, establishing the European data economy, and developing the European
AI.
To do so, the article reviews the positive and negative integration initiatives taken at the EU level - through public and private initiatives - to enable
the free movement of data. A new section of the article will focus on the role of IP in the possible formation of the freedom of movement of data,
taking also into account the revision of the Database Directive kicked off by the recently published Data Act proposal.

Thursday,
8:30 to
Matteo Tranchero
10:00

Data-Driven Search and Innovation

Abstract: How is data used in innovation? I propose that data can impact novelty generation not just as a direct input, but also if it leads
to alternative innovation search strategies. Being unconstrained by both past experimentation and theoretical priors, a data-driven
search might lead to diversify research and greatly benefit the generation of innovations. I investigate these conjectures in the context
of human genomics, where the emergence and diffusion of genome-wide association studies (GWAS) approximate the ideal of
atheoretical, data-driven science. First, I show that data-driven findings have distinct features and are much more likely to recombine
understudied human genes. Second, searching guided by data is especially useful to innovate in less familiar areas of the technological
landscape and with components that are harder to recombine. Taken together, these findings suggest that data-driven search
strategies can have an important role in innovation.
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Arash Moghadasi

Open Data as a Vital Intellectual Asset” from SMEs Perspective

Abstract: Since open data are important elements in the modern age, the present study aimed to investigate different aspects of open
data, including open data measurement, open data barriers in small and medium-sized enterprises, and others to encourage releasing
data from the private sector. Furthermore, the integration of blockchain with open data was also studied. With the upcoming fourth
industrial revolution and regarding the impact of technology on businesses, open data can simplify lives and build a more efficient
economy by assisting small and medium-sized enterprises. To conduct this paper, various topics were discussed and approximately
seven case studies were mentioned to find the response to the research questions as follows: Is open data cost reduction by blockchain
rationale for small and medium-sized enterprises to release data in an open way? Should the practicality of open data measurement
methods in developing and underdeveloped countries and SMEs release data in the first place? The responses to these questions
were given by analyzing the information gathered in the current paper.
Michael Palmedo

A Novel Dataset Measuring Change in Copyright Exceptions

Abstract: Copyrights grant creators long periods of market exclusivity during which they or their agents have the exclusive right to
reproduce and distribute their works. However, copyright exceptions limit their scope and strength. National laws on copyright
exceptions vary substantially from one country to the next. This paper introduces a novel, survey-based dataset that describes changes
to 25 countries’ laws on copyright exceptions over time. To explore the data, I construct two indices from subsets of the dataset; one
that focus on exceptions related to internet communications technologies (ICT) and another that focuses on educational uses. The
indices show that copyright exceptions have grown more robust since 1990, and that wealthier countries tend to have more developed
exceptions than poorer ones. Initial empirical tests suggest that exceptions related to ICT technologies are more robust in countries
with larger ICT sectors, and exceptions for educational uses are more robust in countries with higher educational attainments. Both
types of exceptions are negatively associated with the share of GDP produced by the copyright-producing industries. There is weaker
evidence of a positive association between both types of copyright exceptions and GDP per capita. Countries generally have exceptions
that are more robust when they have entered into trade agreements with the U.S., though bilateral American pressure to strengthen
copyright protection is associated with weaker exceptions related to ICT technologies.
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Government & policy
Chair: Irene Calboli
Marek Giebel

Room 5
(S1)
Alison
Richard
building

Transparency and the Social Benefits of Government Funded Research

Abstract: I investigate the effect of increasing transparency on the social benefits of government funded research. For this purpose,
I exploit two laws enacted in the United States related to government funding and improved information provision. Using these, I
analyze how the change in information disclosure affects follow-on innovation of government-funded research. The results show an
elevated degree of innovation building on federally funded patents after transparency increased due to additional information. I find
that this effect could be attributed to a decrease in search costs and asymmetric information. Further results imply that patents funded
by procurement contracts show a stronger increase in follow-on innovation compared to those funded by grants. Considering the
actual amount awarded, I find a positive relationship and that patents from projects with a medium level of funding benefit in particular.
These results imply a positive effect of more transparency on innovation.
Karen Sandrik

Parallel
Session 1

Towards a Better Understanding of the Contractual Provisions in Public-Private
Partnership Agreements

Abstract: The worldwide pandemic has, yet again, made two aspects of global health law and innovation policy very clear. First, many
people and communities throughout the world do not receive much-needed basic medical supplies, let alone effective disease
Thursday, prevention methods and life-enhancing or life-saving treatments. Second, in its present form, the patent system is not a tool that
motivates the type of innovation that the developing world needs most.
8:30 to
This Article explores a non-patent innovation policy tool: public-private partnerships (PPPs). Although a number of literature and policy
10:00
papers have been written about the capacity of PPPs to address the lack of equity in health law and promote innovation more effectively
than the current patent system, scholars have paid little attention to the contractual mechanisms of the partnership agreements
themselves. This Article examines whether PPPs represent a new type of innovation and collaboration that is reflected in the contractual
agreement between the parties. A comparison of the contractual agreements of ten pharmaceutical collaborations established outside
of the public-private partnership sphere and ten agreements within it reveals significant differences in the following terms: governance
and dispute resolution, knowledge sharing, and ownership and access to intellectual property. The results of the comparison of these
non-PPPs and PPPs collaboration agreements are surprising. In short, this Article finds that it is the non-PPPs agreements that reflect
the greatest capacity to internally resolve disputes and collaboratively develop and share knowledge. This better understanding of the
contractual provisions negotiated by parties and included in PPP agreements leads to future research questions and case studies.
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Alexis Stevenson, Otto Toivanen and
Tuomas Takalo

The Incentive and Welfare Effects of the European Unitary Patent

Abstract: The harmonisation of the European patent (EP) system through the upcoming Unitary Patent (UP) is one of the largest recent
changes in a major intellectual policy regime. Using a model of patent renewals and data for chemical patents granted in 2000 by the
European Patent Office, we find that i) the average European patent (EP) is worth 230k €; ii) essentially all inventors would have used
UP had it been available; iii) private value of patents increases by 7% on average with the largest contributions coming from increased
patent length and reduced fees and very little from improved quality of inventions and expanded territorial scope of patent protection;
iv) private value of patents is 54-57% and consumer surplus 43-46% of total welfare; v) total welfare increases only 0-2\% as consumer
surplus is reduced 2-9%. There are large differences between countries in the changes induced by UP.
Ioannis Kaplanis and Theano Maria
Tagaraki

Research-enhancing institutions and regional innovation: evidence from a quasi-random
experiment

Abstract: Patent Libraries are a growing network of innovation hubs across the member states of the European Patent Organization
that assist local inventors in using the patent system effectively. We examine whether local patent libraries affect knowledge generation
and diffusion and provide the first systematic evidence using the opening and closure of three regional patent libraries in Greece as a
quasi-natural experiment. Employing a difference-in-difference estimation framework, we show a mild asymmetric effect: whereas the
opening of the local patent libraries had no significant contemporaneous effect, apart from one region, their closure induced a mild
decrease on patent applications which varied significantly among regions. These results imply that the impact of such institutions on
innovation takes time to build, but once in place, they could induce a positive effect which varies among regions.
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Gender and diversity
Chair: Andrea Zappalaglio
Federico Caviggioli, Alessandra
Colombelli and Chiara Ravetti

Room 6
(S 2)
Alison
Richard
building

Abstract: This article examines the role of peer collaborations in patenting success at the individual level. In particular, we study how
co-innovators with different characteristics in terms of gender, experience and seniority, and patenting accomplishments success for
an inventor, depending on their own characteristics relative to the other collaborators on the patent. The empirical analysis applies
different survival models to a representative sample of almost 40’000 inventors and all their co-patenting co-authors, followed over a
period of 10 years. Our findings show that both gender pairings and the relationship to other successful individuals matter. More
precisely, gender diversity in inventors’ teams supports a faster generation of stars, seniority of peers plays a significant role only when
they are mostly of the same gender, the presence of stars among conventions is instead a stronger catalyst of other stars, especially
when they are female irrespective of the gender of the focal inventor.
Nicholas Pairolero, Andrew Toole, Peter-

Parallel Anthony Pappas, Charles Degrazia and
Session 1 Mike Teodorescu
Thursday,
8:30 to
10:00

The making of star innovators: the role of gender, seniority and complementarity of
coinventors

Closing the gender gap in patenting: Evidence from a randomized control trial at the
USPTO
MOVED TO Session S1-3

Abstract: Women are underrepresented in patenting and the gap is not closing quickly. Policy responses to address this gender gap
are severely limited by a dearth of causal evidence on effectiveness of current interventions. Using a randomized control trial at the
United States Patent and Trademark Office, we identify the heterogeneous causal impacts across gender and technologies of
increased patent examination assistance on the probability of obtaining patent rights. Women applicants were 11 percentage points
more likely than men to benefit from this assistance, and the benefits were largest for new inventors and in areas of technology where
women had the worst relative outcomes. Our results suggest that a portion of the gender patenting gap could be eliminated through
the provision of additional resources and assistance during patent prosecution.
Eden Sarid

Queering IP For A Better World

Abstract: Intellectual property rights are argued to be established instruments to encourage creativity and incentivize inventiveness. This assertion,
the paper argues, may be true with regards to certain types of creative expressions and certain types of inventiveness; yet, when it comes to nonconforming manifestations of creativity and inventiveness, IP rights may be a major impediment to inventiveness and creative production.
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Furthermore, while the use of IP and its associated legal systems may assist in bolstering the financial and economic benefits for certain IP owners
and their licensees, it is, at the same time, a major mechanism through which sexuality, gender, citizenship and normativity are institutionalized and
hierarchized in cultural and social life. IP does not only affect the types of creative goods being produced, but wellbeing, agency, and the distribution
of wealth. To advance a meaningful notion of a better world, the paper argues, IP must widen its field of focus. Rather than focusing on narrow
market-oriented goals, IP scholars and policymakers must understand that creation entails cultural participation, and that cultural participation and
identity are intertwined.
The paper applies two interconnected methodologies: It begins by exploring creative spaces in which queer creativity thrives, including drag,
fanfiction, and the Queercore punk subculture. It reveals two interesting, if countering themes. On the one hand, in these creative communities IP
creates substantial hurdles for cultural participation, creative expression, and information-sharing. On the other hand, while IP structures a
hegemonic culture, it simultaneously defines a field of marginal cultural production based on resistance to IP’s rules and aesthetics. The paper then
moves to analyze through a queer theory lens several foundational copyright doctrines, including the idea-expression, proprietary-public domain,
economic-moral rights, and copyrightable-non-copyrightable subject matter divides. A queer reading of each of these doctrines shows how copyright
law entrenches certain (heteronormative) ontologies of identity in popular culture, resulting in a cultural and social hierarchy. Thus, the paper presents
a new critical lens to appraise the nexus between IP, gender, sexualities, and cultural citizenship, and underscores the jurisprudential value of queer
theory and methodologies for assessing IP law and policy.
The paper then suggests a reparative reading of queer theory and IP, holding that accounting for non-conforming and queer sensibilities in IP law
and policy can promote diversity and visibility of non-conforming identities in cultural and social life.
The paper makes three key contributions to emerging debates in IP law about approaches, methods and measures for assessing the social impact
of IP, thus falling squarely within EPIP 2020’s themes. First, the paper suggests a unique methodological approach by showing how observational
and queer theoretical analyses can come together to provide new insights on the intersections between IP law and theory and creative communities
of practice. Second, the paper adds a major study of a key and as-of-yet overlooked creative arena, demonstrating the pertinence and effectiveness
of using interdisciplinary approaches and insights to better understand and inform IP law and policy debates. Finally, the paper provides a novel
framework to assess the implications of IP’s regulatory interventions on cultural and social life. Thus, the paper extends and reorients conversations
about IP’s impact on cultural participation at the intersections of ethnicity, social background, gender, and sex, and suggests policy interventions for
opening IP for a better world.

Eduardo Mercadante and Ken Shadlen

Patent Protection and Public Drug Procurement: The Case of
Hepatitis C in Brazil

Abstract: We examine the relationship between pharmaceutical patents and public procurement of essential medicines, using the case
of Hepatitis C (HCV) in Brazil. To do so, we take three steps. First, we identify the drugs offered by Brazil’s national public health
program for HCV treatment and present a landscape of the corresponding patents in Brazil, identifying the current status of each
application to understand which drugs are subject to market exclusivity. Second, we collect data on the corresponding registered
products and the price caps established by the regulator. Third, we offer an estimation of how much the Brazilian government has
spent on strategic procurement of HCV drugs, assessing the effects of patenting, regulation and procurement power on prices.
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Trade secrets (1)
Chair: Alfred Radauer
Nicola Searle and Vania Sena
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Trade Secrets and Knowledge Transfer: Economic and Industrial Espionage

Abstract: Trade secrets thefts have become an increasing concern for firms and governments over the last ten years. Economic
(international) and industrial (domestic) espionage are both forms of trade secret theft, and are imbedded in a system of knowledge
transfer and information signalling between competitors and nation-states. Using the entire population of 214 federal criminal
prosecutions of trade secret theft in the United States from 1996-2020, this paper frames espionage as a form of knowledge transfer,
which may complement other mechanisms of knowledge transfer, and investigates the differences between economic and industrial
espionage. Approaching these cases from the perspective of the trade secret owner, our results show that economic espionage is the
more common type of theft in industries with high levels of international knowledge flows and tends to target innovation of high potential
value. In contrast, domestic trade secrets theft is common in industries with high levels of domestic knowledge flows (due to a number
of mechanisms such as labour mobility) and tends to target trade secret of high value. Overall, the analysis suggests misappropriation
of trade secrets complements other knowledge transfer mechanisms.

Parallel
Session 1 Colleen Cunningham and Aldona
Kapacinskaite

Keeping Invention Confidential

Thursday,
8:30 to
Abstract: This study investigates use of a prevalent but rarely studied form of intellectual property protection: secrecy. Building on
10:00

existing survey evidence of firm-level, cross-sectional use of secrecy, we document the effect of stronger trade secret legal protections
on the use of secrets, and secret inventive activity. Our setting is the US oil and gas hydraulic fracturing (fracking) industry, from 2013
to 2018, in states where firms are required to disclose fracking ingredients to regulators barring substantiated claims of trade secrets.
We examine how the enactment of the federal 2016 Defend Trade Secrets Act (DTSA) affects well-level secret use across states with
varying levels of pre-DTSA secrecy protection. We find substantial increases in the use of secret ingredients, the use of new secrets,
the breadth of secret invention, and the use of both external and internal secrets. Supplementary tests provide additional evidence that
we are capturing policy effects and inventive activity. Our results provide rare systematic empirical evidence on actual secret use and
document how stronger formal appropriability shapes secret invention.
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Ida Varošanec

You Shall Not Pass – Trade Secrets as an Obstacle to Transparency in AI Systems

Abstract: Silence is gold. This paper argues against trade secrecy of AI systems since its disadvantages outweigh the benefits at the
detriment of both companies and the public interest. Instead, building upon the current legal framework and scholarship, it posits that
the system of protection of AI systems should be rethought in order to enable algorithmic transparency and safer rights of developing
companies. This is needed for several reasons. For instance, the status of trade secrets is uncertain as it offers less protection than
copyrights or patents which makes AI systems susceptible to reverse engineering. On the other hand, to respect their duties, public
bodies required to provide an explanation for a decision made with the assistance of an AI are facing a dilemma of either denying
individuals the right to explanation or violating trade secrets of the company which developed the system. In both cases, impediments
to information disclosure due to precarious secrecy do not constitute an optimal solution.
Runhua Wang

Solving Trade Secret Disputes in Chinese Courts: Some Empirical Evidence

Abstract: When many developed countries are concerned about the strength of trade secret protection in China, this study empirically
reviews all the 68 public judicial decisions regarding the misappropriation of technical secrets between January 2013 and December
2021 in China. It explores both the judicial efforts on strengthening trade secret protection and the defects of enforcing the protection
in civil judicial proceedings by inspecting the process of adjudication and court opinions shown in the judicial decisions. This study
shows the limitations of the legislation on trade secret protection and the ability of judges when applying the statutes of trade secret
protection. It also shows the strong deference to expert opinions and criminal investigation in civil adjudication proceedings regarding
technical secrets, which may create more defects beyond the legislative limitations.
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Parallel session 2: Thursday, 11:15 to 12:45
Sustainable value and green IP analytics
Chair: Nigel Clarke
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Creating a Better World: Linking Innovation Potential and Sustainable Patents

Abstract: The United Nations Sustainable Development Goals (SDGs) are considered as a new paradigm to counter global challenges
such as climate change, poverty, and pollution. Corporate decision-makers increasingly recognize the importance of SDG-compliant
decisions to foster their inventive activities. Patents are an established proxy to measure innovation potential, in particular research
and development outputs: inventions. However, as SDGs have rarely been measured with patent data, it remains unclear if postulated
shifts towards sustainability by decision-makers are merely proclaimed lip-services or reflected in patent owners’ research and
development outputs. This manuscript reveals the extent to which sustainability targets are addressed in the development of novel
technological solutions and how this relates to the technology-leading companies. We focus on patents classified to “SDG 9: Build
resilient infrastructure, promote inclusive and sustainable industrialization and foster innovation”. The findings guide how to align
corporate innovation potential with sustainability and how to craft strategic decisions in the context of sustainable technologies.
James Forman

Patent Data Visualization Recipes: Methodologies to Improve Data/Chart Reproducibility
of Y02 (Climate Change Mitigation) Patent Landscape Reports

Thursday,
11:15 to Abstract: A patent landscape report comprises one or more charts to show innovation trends associated with patents related to a
particular topic. For example, in a patent landscape analysis on climate change mitigation technologies, time series charts are often
12:45
used where the x-axis represents filing/publication year, the y-axis represents a type of patent count, and colors are used to represent
CPC subclasses / assignees / countries / etc. Other popular visualizations include choropleth maps, tables, and scatter plots.

Historically, it is often very difficult to reproduce the charts presented in patent landscaping reports. The difficulty of reproducing the
charts spans the spectrum from impossible to very difficult. Charts are impossible to reproduce if the source dataset is not available
and/or the code/algorithm used to generate the chart is not explained in sufficient detail. If the source dataset is referenced, usually it
is not clear exactly what data cleaning and transformation steps were performed to generate the chart used in the paper. When a report
provides the source dataset and code (e.g. GitHub / Harvard Dataverse), there is often still a high energy barrier in setting up the
correct computing environment to run the code; and/or the code might only perform some steps, but not the steps to generate the
charts used in the report.
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Imagine if a research paper included a URL for each chart, wherein navigating to the URL opened up a webpage/notebook containing
all the code needed to query the various patent datasets and generate the chart. This framework for chart generation enables increased
transparency (e.g. how the data was cleaned and sliced when making the chart) and potentially enables faster innovation in the patent
landscaping world. For example, a paper published in 2012 is only going to show charts and trends up to 2012. Imagine clicking on
the URL to open the code for the 2012 paper’s chart, then re-running the code so as to generate the same graph to see the trends up
to 2022. We detail how to make these types of reproducible patent data charts in the paper.
In this paper, we introduce a set of patent data visualization recipes embedded in a sample Y02 patent landscaping report. Our recipes
include examples of easily reproducible time-series and choropleth charts, examples of creating and charting new metrics and similarity
scores, and examples of how to create charts based off of large datasets stored on public and private websites. The objective is to
lower the energy barrier for creating reproducible charts in a patent landscape report.
Christopher Harrison

‘Green’ IP analytics at the UK IPO

Abstract: In 2019 the UK was the first major economy to embrace a legal obligation to achieve net zero carbon emissions by 2050
(https://www.gov.uk/government/news/uk-becomes-first-major-economy-to-pass-net-zero-emissions-law). This was followed by the
UK publishing a Ten Point Plan for a green industrial revolution (https://www.gov.uk/government/publications/the-ten-point-plan-for-agreen-industrial-revolution) in 2020 and a net zero strategy (https://www.gov.uk/government/publications/net-zero-strategy) in 2021 to
keep the UK on track for carbon budgets and net zero by 2050.
More broadly, the 2021 UK Innovation Strategy (https://www.gov.uk/government/publications/uk-innovation-strategy-leading-thefuture-by-creating-it) sets out the UK government’s vision to make the UK a global hub for innovation by 2035 with a target of increasing
public and private sector R&D expenditure to 2.4% of GDP to support the UK being a science superpower with a world-class research
and innovation system.
We recognise that IP rights create an incentive for R&D which ultimately leads to innovation. Analysis and insights from IP data can
therefore help provide a better understanding of how the IP system is being used and where and what innovation is taking place.
Research and analysis of IP data is a key input to the ongoing work of the UKIPO’s Green Tech Working Group which seeks to:
•
•
•

further the UK’s status as a global leader by making the UK’s IP environment the best for innovating green technology;
develop and deliver IP policies to support government’s ambition on climate change and green technologies; and
to help innovators best protect and commercialise their green tech innovations both at home and internationally.
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To this end, on the Science and Innovation Day of COP26 held in Glasgow in November 2021, the UKIPO published a series of seven
patent analytics reports looking at green technologies. The studies focused on technology areas highlighted in the UK Government’s
Ten Point Plan for a green industrial revolution, including offshore wind power, low-carbon hydrogen, advanced nuclear power, greener
vehicles, greener buildings and heat pumps, carbon capture, usage and storage (CCUS), and flood and coastal defences.
The UKIPO has been building on this research to develop a broader portfolio of ‘green’ IP analytics research. We have conducted a
detailed analysis of how the UK’s Green Channel scheme for accelerated processing of green patent applications has been used by
our stakeholders since its launch in 2009. We have expanded our Ten Point Plan technology patent analysis to cover all green
technologies and used it to identify technological comparative advantage within the CPC Y02 class at a country level. We then
uncovered new insights by mapping green technology patents to the UN Sustainable Development Goals (SDGs). We have also looked
more widely using patent data to identify areas of UK innovative activity within each UN SDG. And, finally, trade mark data provides a
timeliness and closeness to market factor that patent data does not, so we have added a commercialisation angle to our research by
including complementary trade mark analysis of UK ‘green’ trade marks.
Maximilian Elsen and Frank Tietze

Quantifying firm-level environmental innovation performance: Towards assessing the
sustainability value of patent portfolios

Abstract: Climate change mitigation technologies are urgently needed to achieve our ambitious environmental goals. Governments
and organisations around the globe want to achieve carbon neutrality in the next decades, and existing technologies hardly suffice for
a sustainable transition.
Multinational corporations typically hold large patent portfolios, but understanding the technologies behind them and their contribution
to mitigating climate change is inherently difficult. The paper develops metrics to quantify environmental innovation performance on a
firm-level by assessing the sustainability value of patent portfolios. We identify green patents by adopting the CPC Y02 classification
and quantify the share of green patents within large patent portfolios and assess their technological strength in comparison to their
non-green patents. We also assess the trajectory of the identified companies and examine how technologically specialised they are.
Eventually, the paper contributes to better understand how some companies achieve a sustainable transition and makes research and
development efforts of operating companies more transparent. In doing so, we contribute to the literature on innovation and technical
change and further provide analyses relevant for policy makers and impact investors.
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Carolina Castaldi, Milad Abbasiharofteh

From patents to trademarks: towards a concordance map

Abstract:

Room 2
(LG 18)
Faculty
of Law
Parallel
Session 2

Motivation
Trademarks are emerging as a salient data source across different research domains (Castaldi et al., 2020). In particular, trademarks can
complement patent data to capture a wide range of innovative activities, often stemming from technological inventions and leading to
commercialized goods and services (Graham et al., 2013). This resonates with multiple empirical studies that point towards the
complementarity of patents and trademarks and the possibility of using both data sources to create a stronger measure of innovation
(Flikkema et al., 2019; Schautschick and Greenhalgh, 2015).
Most studies so far have documented a strong correlation between patent and trademark activity at the firm level (Castaldi et al., 2020), but
have not tracked the specific relations between patent and trademark registrations. To tackle this issue, we aim at mapping patents into
trademarks (i.e., a patent-trademark concordance map) to identify and further explore the market diffusion of new patented technologies.
While prior research has mostly mapped patents into broad industries of use, a mapping to trademarks has the potential to provide a richer
narrative of the market applications of new technology. Shedding light on links between inventions, and new goods and services also
contributes to innovation management research aiming to investigate the missing link between investment in technology and generation of
economic value. This has also strategic relevance for managers: they could use the concordance as a map of commercialization opportunities
and analyze their position of the one of competitors in this map.

Thursday,
11:15 to
Approach
12:45

To build a concordance map between patents and trademarks, we take inspiration from previous work on concordances. In particular, Zolas
et al. (2017) put forward a concordance map between trademarks and industrial classes. This approach can be used to draw relations
between patents and industrial classes, and indirectly create a patent-trademark concordance map. However, one caveat to this approach is
that the resulting concordance map runs the risk of mapping too many patent classes to the same trademark classes, given the fact that
trademark data include only 45 nonhierarchical Nice classes.
[The following] illustrates how we developed the patent-trademark concordance leveraging the publicly available EUIPO Harmonized dataset
(HDB) and patent data (PATSTAT 2020). First, we created Nice sub-classes by clustering corresponding terms based on their semantic
similarity. In doing so, after text preprocessing (removing English stop-words, stemming, etc.), we used a word-embedding techniques
(doc2vec) to create a semantic space for each Nice class. Then, using K-means clustering we identified a varying number of terms
representing different thematic focuses within each class, depending on the size and technological diversity of terms. This approach provides
a fine-grained hierarchical trademark classification (616 Nice sub-class) that is closer to the detail of CPC patent classes.
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The next step concerns linking patent classes to the expanded list of Nice sub-classes. We identified such links by searching bigrams
(representing each Nice sub-class) in the title and abstract of more than 16 million patents. Since each patent document entails one or several
technology codes (CPC codes), one can draw relations between Nice sub-classes and technology codes. After identifying all relations, we
excluded links whose frequency is lower than the statistical null expectation.
The relations we drew are in a sense ‘abstract’ and therefore, we validated them with ‘real’ relations. We turned to databases where patents
and trademark data are linked to each other in an independent way. We came up with three different validation sets: 1) firm-level, using EPOEUIPO IP bundles, 2) zooming in, using EPO green trademarks, 3) product-level, linking to IProduct database (former ARP by Gaetan de
Rassenfosse). As these datasets are much smaller than the overall patent and trademark databases, a validation based on comparing
predicted and actual linkages would give a biased picture of the validity of our concordance. Instead, the validation revolves around validating
our methodology for building the concordance. We will keep track of all four possible cases (TP: true positive, FP: false positive, FN: false
negative, TN: true negative) resulting from using the concordance and comparing it to the actual linkages.
Contribution
Our study tackles several methodological issues that have hindered researchers from drawing relations between patents and trademarks.
The suggested method can be used in different context (e.g., using the USPTO data). Given the exploratory nature of this project, two
complementary contributions are: (1) that we validated the concordance map by using multiple approaches and multiple complementary data
and (2) that we applied the concordance map to a specific set of technologies (i.e., Cleantech) to illustrate its relevance for economic and
innovation research.

Alberto Di Minin, Antonio Crupi

Understanding the business value of SMEs’ patent portfolio: an artificial intelligencebased approach

Abstract: The present study aims to assess how the coherence between firms’ technology background and business ideas plays a
crucial role in allowing SMEs to receive innovation policy grants. The study relies on original and relatively rare data regarding firms’
business ideas disclosed directly by SMEs extracted from funding applications submitted from 2014 to 2019 to the Horizon 2020 SME
Instrument (SMEi) program. We matched SMEi’s proposals with applicants’ patent portfolio data to perform an innovative analysis of
the value of the patents in conjunction with detailed information on business ideas and commercialization strategies. By leveraging
such an original dataset, we defined a set of proximity indexes to measure and assess the consistency of the firms’ technological
background with their business ideas. The key contribution of this study is two-fold. First, it enhances the knowledge regarding the
relationship between technological assets (i.e., patent portfolio value) and business opportunities. Second, this research will help
policymakers in (i) distinguishing technological preconditions for the implementation of policies for the market-creations and innovation
development; (ii) describing modes of commercialization of innovative established SMEs; and (iii) assessing the importance of patented
technologies for SMEs business venturing.

EPIP Conference 2022 I Cambridge

28

Jian Wang

Linking patents to scientific publications through in-text reference mining

Abstract: The project will create a public database linking patents to scientific publications, using a high-performing text mining method
to extract patent in-text references. As a result, it will make it possible for researchers to analyse the impact of scientific research on
industry innovation.

EU copyright
Chair: Christophe Geiger
Paul Heald

Room 3
(LG 17)
Faculty
of Law
Parallel
Session 2

The Cost of Copyright Revisited: Empirical Evidence from Finnish and Swedish Book
Markets

Abstract: A growing number of empirical studies measure how extended copyright terms negatively affect the number of book titles in
print. Many of these same studies also demonstrate significant differences in the pricing of bound volumes, ebooks, and audio books
versions of public domain and copyrighted titles. At least one study has shown that audio books are more likely to be made from public
domain titles. All research to date, however, has been conducted in large English language book markets. The present study measures
the availability and pricing of books (bound, ebook, audiobook) in two small, non-English book markets. Although copyright generally
maintains a strong effect on pricing in Finland and Sweden (with the exception of Finnish paperbacks), the effect on availability and
creation of audiobooks is mixed.
Bernardo Calabrese

Opening up EU copyright law for private text and data mining

Thursday,
11:15 to
Abstract: Directive (EU) 790/2019 has reformed EU copyright law in order to deal with the challenges and opportunities of digital
12:45

markets. One of its most important normative innovation regards text and data mining (TDM), referring by such notion to all activities
of computational analysis having as object various digital sources.
If it is undoubted that TDM has a primary commercial relevance (being for example at the basis of the very same artificial intelligence),
it cannot be disregarded the social dimension of this activity, at least for two reasons: on one side, because data are more and more
central in every context of our contemporary digital society; on the other side, because even what could be considered as sophisticated
IT tools will be more and more at disposal of single users by virtue of the evolution of the internet and the digital environment in general.
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From the legal point of view, the European Union is now in a peculiar situation concerning TDM. Before Directive EU n. 790/2019, TDM
was not regulated by copyright law, nor the case law had the chance to evaluate its lawfulness against rightholders’ claims for
protection. Conversely, after the approval of the Directive, there is a piece of legislation quite specific and strict on this issue, even
compared to other legal orders.
After the reform so enacted, it could be argued that in EU law the question is not problematic anymore, since the legislature has
punctually intervened. Namely, arts. 3-4 Directive (EU) 790/2019 provide for a pair of (different but inter-related) copyright exceptions
in the field of TDM, which focuses on large-scale employ of this technique. However, the position of private users is totally disregarded
by EU copyright law, creating further uncertainty as the actual lawfulness of TDM by single European citizens.
Therefore, the present paper aims at analysing if and to what extent EU copyright law, as reformed by Directive (EU) 790/2019, leaves
room for acknowledging free non-commercial TDM activity by private users: in particular, possible solutions will be explored on the
basis of functional interpretation of existing norms, without resorting to further instances of reform de iure condendo. In this way, the
reconstruction proposes to give due consideration to public interest principles, which could (and truly should) lead the balancing of
copyright law between protection and limitation when dealing with the social sphere of citizens in our digital democratic – and thus
desirably more and more open – society
Alina Trapova

Opening EU copyright law for AI-generated works? Not a task for the internal market

Abstract: Recent legislative initiatives by the European Union reveal its ambition to become a pioneer when regulating artificial intelligence
(AI). Copyright law finds a special place in this discussion. Works generated through complex AI systems, and in particular reliant on machine
learning methods such as generative adversarial networks, have stirred discussions in the art, policymaking and computer scientists’ sectors.
Voices emerged questioning whether current EU copyright laws are appropriate and the extent to which copyright subject matter and
protectability requirements should be amended in view of the many AI-generated works that have come about recently.
The discussion of this topic has prompted academic literature on copyright law rationales, the human-centred authorship requirement, as well
as the notion of creativity and originality, which goes even beyond intellectual property laws, ie unpacking the philosophical and psychological
connotations of the term ‘originality’.
This paper takes a different approach – it positions copyright law within the European Union (EU) legislative competences order. The EU
legal order is unique. The Union can legislate only within the limits of the competences conferred upon it by the Member States, ie abiding
by the principle of conferral as per Article 5(2) of the Treaty on European Union. This basically translates into an obligation to have a clear
legal basis in the Treaties when the EU adopts legal acts. The presence of a legal basis stamps the EU action with a badge of legitimacy by
catering for the balance of power between the EU and the Member States. In line with the necessity for legal certainty and clarity when
adopting a legal measure, the EU should clearly state not only the legal basis but also the concrete objective it intends to achieve with a given
measure.
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Copyright laws on an EU level follow that same legislative path. That said, explicit reference to copyright law in the Treaties is completely
missing. There is no specific legal basis in the Treaty on the Functioning of the European Union (TFEU) tackling copyright concerns. Hence,
EU copyright harmonisation has not been based on copyright-related reasoning, but instead on the goal of establishing an internal market,
which is an area without internal frontiers in which the free movement of goods, persons, services and capital is ensured. To that end, the
EU would typically introduce secondary legislation in the field of copyright whenever the differences between the copyright laws of Member
States risk intervening with the free movement of goods and services. This has led to a long list of regulations and primarily directives, all
based on Article 114 TFEU, according to which the EU can adopt measures for the “approximation of the provisions in Member States which
have as their object the establishment and functioning of the internal market”.
This is a very broad legislative basis, which has been accused of lacking normative content, ie the provision does not provide any guidance
regarding its substantive content. As such, it has served as a foothold for many and various areas of the law to come within the umbrella of
EU harmonisation. It is a useful tool in the hands of the EU legislator which can be manipulated to achieve diverging policy goals – in the
discourse of AI-generated works, the internal market could become a very handy narrative, pushing towards legislation. Considering this as
a “functional competence”, the provision has also been labelled as a “competence creep”. Generally, the internal market goal is not completely
inappropriate for copyright law purposes. Differences in national copyright regimes can potentially hinder cross border trade in the sense that
goods cannot move freely across the different Member States.
Having said that, one must not forget that copyright law is also about culture. The Union’s competences when it comes to regulating culture,
however, are much softer – they are only coordinative (Article 6 TEU), meaning that even though cultural aspects must be taken into account
in any action (Article 167(4) TFEU), they cannot be relied on pass harmonising measures. This renders the cultural competence weaker as
compared to the internal market one. In addition, when it comes to culture and copyright law, the discourse is very polarised. The different
stakeholders in the field of copyright law all understand culture differently – for rightholders, it means protecting actively and with strong
intellectual property rights their creative output; for users, it can translate into having sufficiently well-tailored exceptions to copyright, so that
they can access cultural output; for museums and cultural institutions, other types of exceptions and limitations come into play like digitising
content without the need for an authorisation. From a practical perspective, this renders the culture legal basis borderline useless when it
comes to copyright law. On the flipside, the internal market goal marches through with its flexible mechanics and has allowed the EU legislator
to present various copyright measures.
In light of this and considering the strong advocates for the expansion of copyright protection to AI-generated works due to the potential
market failure if these are left in the public domain, one needs to question the applicability of Article 114 TFEU to this potential legislative
endeavour. Put differently, should we open EU copyright law for AI-generated works through the internal market goal door?
This paper argues in the negative. In doing this, it relies on the subsidiarity and proportionality principles that underline the normatively absent
Article 114. While subsidiarity may be seen as highly political and potentially ineffective, the proportionality principle clearly indicates that
extending copyright protection to AI-generated works is not required to achieve a balanced internal market as foreseen by Article 114 TFEU.
This is coupled with the Union’s emphasis on more responsible regulation through its Better Regulation Agenda. The latter emphasises the
importance of impact assessments prior to legislating. In the context of AI-generated works, while the one-day wonders such as Edmond de
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Belamy certainly agitated artistic cirlces, it appears that there are no empirical evidence demonstrating a clear market failure should AIgenerated works remain free from copyright protection. Quite on the contrary, the difficult copyright authorship claims conundrum has not
discouraged artists from entering the field. In other words, AI-generated art seems to still be around as a profitable field regardless of whether
it is protected with copyright law.

Martin Kretschmer, Ula Furgal and Amy
Thomas

The failure of a European public sphere? A discourse analysis of copyright law making
(2016-2019)

Abstract: Reforming European copyright law turned into one of the most contested interventions of the last EU Commission and
Parliament (2015-2019). The Directive on Copyright in the Digital Single Market (CDSM) generated a foundational debate about the
purposes of copyright law, and its relationship to artists, technology, media, news, culture and citizenship. The debate was often
articulated in non-legal shorthand, using terms such as “censorship filters”, “value gap” or “GAFA” (a French acronym for a dominant
group of US multinationals: Google, Apple, Facebook, Amazon).
In this paper, we investigate if and how this nascent European public sphere translated into the legal language of the Directive. We do
this by analysing the doctrinal changes made to Articles 11 (press publishers’ right) and 13 (platform liability), the two most controversial
provisions. Focusing on the period between publication of the proposal by the Commission in September 2016, and the adoption of
the Directive by Parliament and Council in March/April 2019, we juxtapose these changes with an analysis of (1) parliamentary debates,
(2) press releases by the Commission, Parliament and Council, and (3) 80 stakeholder submissions that sought to shape the evolving
legislation.
We first conduct a quantitative content analysis of the frequency of vocabulary used, and then interpret the meaning of the 12 most
prevalent terms from each dataset in the context of their specific discourses. We construct four topoi that appear to dominate the public
debate: (a) Technocratic solutions (responding to new technology, and removing obstacles to constructing a digital single market), (b)
Value gap (fusing the semantic groups of primary creators and corporations, and seeking a redirection of money flows), (c) Internet
freedoms (focusing on freedom of expression and user interests), and (d) European culture and identity (with protectionist undertones).
We show that changes in the draft legislation can be associated with the appearance and evolution of these topoi in the debates, but
that changes in the proposed legal language tend to be obfuscating, rather than addressing the issues. Controversial language such
as “content identification” (associated with filtering) were removed and safeguards were offered, but these remained meaningless (in
law) or open to different implementations. We argue that EU copyright reform engendered a form of transnational communicative
reasoning that may not stabilise into a European public sphere.
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AI, machine learning and EU copyright law: A socio-legal analysis of ownership issues in
training data

Abstract: The mining of big data and machine learning requires the compilation of corpora (e.g. literary works, public domain material,
data) that are often derived from the Internet. The collection stage is usually followed by processing and annotation of the collected
data, depending on the type of learning (supervised/unsupervised) and the purpose of the algorithm. Copyright law has a direct impact
on these processes, as the corpora could include works protected by copyright and, any digital copy, temporary or permanent, in whole
or in part, direct or indirect, has the potential to infringe copyright.
This paper employs a socio-legal approach to evaluate the implications of copyright uncertainty in three empirical settings: data
scraping, natural language processing and computer vision. Rich descriptions are inductively generated through case studies of
technological processes, drawing on the scientific literature and validated with scientists using data analytic processes. In step two,
stages of data scraping and machine learning are analysed against the rules currently applying in the European Union.

Parallel
Session 2 Gaétan de Rassenfosse and Adam Jaffe

AI-Generated Inventions: Implications for the Patent System

Abstract: This article discusses issues raised for patent processes and policy created by inventions generated by artificial intelligence

Thursday,
(AI). Using insights from economic research on intellectual property rights, it argues in favor of protecting AI-generated inventions.
11:15 to However, it suggests that the emergence of AI inventions will exacerbate several tensions inherent in the patent system, and discusses
12:45
possible policy and process changes that would make the system more effective.
Aleksei Kalinichenko and Kelvin
Willoughby

The Concept of Artificial Intelligence Viewed Through the Prism of Patent Information

Abstract: The article belongs to the field of patent research methodology, in particular research in the field of artificial intelligence (AI) technologies.
In recent years, search systems that use a classifier trained based on a researcher's marked sample of patent publications instead of traditional
patent search tools have been widely developed. Such systems allow the flexibility to specify the search area and to allocate large amounts of data
without the need for manual processing. However, this flexibility requires a high degree of formalization of the patent search methodology, in
particular, a clear definition of the search area. At the same time, the researchers found that the field of AI technologies lacks a terminological
apparatus that could adequately perform such formalization. Thus, the task of the research was to develop a terminological apparatus for the field
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of AI technology and its subfields, which would provide a robust way to define the search area during the patent search. To solve the task, the
existing approaches to the definition and classification of AI technologies, similar concepts from close domains, and compliance with the essence of
AI and patent law were analyzed. As a result, a new definition of AI system and machine learning, as well as a classification of AI technology
subdomains were developed. This terminology framework allows to robustly define the field of patent search for a more accurate allocation of a
sample of data for the purpose of subsequent statistical analysis. The authors of the study believe that the results of the study may improve the
accuracy of statistical analysis of patent information, as well as ensure the verifiability and replicability of patent research in the field of AI-related
technology.

Peter Georg Picht

Artificial Intelligence and Intellectual Property Law: From Diagnosis to Action

Abstract: The interaction between “artificial intelligence” and intellectual property law has already generated an (academic) debate that
is intense, though focused rather selectively on some of the many important aspects of this field. As of late, it seems that we are
entering a phase in which the AI/IP intersection gains an increasing practical relevance. Against this background, the author is
conducting, together with a European patent and trademark office, a research and policy project that the paper on which this submission
is based intends to present and assess. The Project and paper aim at (i) gaining an overview of the current state of affairs in AI/IP, (ii)
assess issues crucial at the present stage by way of a multi-component methodology, and (iii) pro-ceed from these results to policy
recommendations for how European jurisdictions should position themselves in international collaboration, as well as in national
lawmaking regarding AI/IP.

Room 5
(S1)
Alison
Richard
building
Parallel
Session 2

Open innovation, ecosystems and governance
Chair: Keith Maskus
Ove Granstrand

Governance in Innovation Ecosystems - A novel, non-obvious and useful view on the role
of IPRs as a governance tool

Abstract: This paper offers a new view about the role of the IPRs, patents in particular, as governance tools in an innovation ecosystems (IES) for
the well-functioning of its open innovation markets, i.e. markets resulting from open innovation in form of partnering, venturing and licensing among
actors. An IES consists of an actor subsystem and an artefact subsystem linked together by activities such as R&D, production and trade in tangibles
and especially intangibles for value creation and value capture by its actors, based on innovative performance. An institution with property-like rights
is then pivotal for trade in tangible and intangible artefacts at the same time as fundamental idiosyncracies of intangibles motivate differences
between physical property rights and rights in intellectual creations.
Licensing of usage rights is then key to using IPRs for innovation governance. The available range of licensing forms and clauses ( exclusive, sublicensing, grant back, compulsory etc. ) offer great flexibility and may replicate almost any desirable arrangement for collaboration and communication
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Thursday,
11:15 to
12:45

for which the IPR system provides a contractual infrastructure. Valuation and pricing of licenses and technologies are in turn essential to value
creation and capture (appropriation) in an IES. The paper offers a novel theoretical approach to operationalizing value creation and capture functions
in an IES, taking into account its structure in terms of complementary and substitute relations, which could be useful for reducing transaction costs
and amenable also to automated "smart" contracting with AI tools. Given the cooperative nature of an IES, some kind of fairness considerations
may moreovejiar be called for in bargaining and pricing on its open innovation markets, i.e. some kind of fair, reasonable and non-discriminatory
(FRAND) terms as used in licensing standard essential patents (SEPs). The paper illustrates a number of egalitarian fairness principles for
cooperative pricing such as Shapley value, fair rate of RoI, and different forms of symmetry and proportionality and compares with competitive
pricing. At the same time different fairness principles are shown to generate quite different outcomes in FRAND based technology trade even in
simple IESs, which should be a major concern for private actors as well as for universities and policy makers. The paper concludes with some policy
ideas for IP licensing in a pro-licensing and FRAND-friendly spirit for the growth and well- functioning of open innovation markets in innovation
ecosystems, not the least for meeting global challenges with new technologies and innovations.

Ayse Irem Kirac Favre-Felix and Esther
van Zimmeren

Contractual Governance of Intellectual Property and Innovation in ‘Sustainable Global
Value Chains’: Preliminary Ideas for Certain Governance Strategies

Abstract: The paper examines: (1) the role of intellectual property (IP) law and innovation in order to support sustainability practices
and standards in global value chain structures, (2) the prospective contribution of IP law and innovation to the consolidation of
sustainable ‘Global Value Chains (GVCs)’ through ‘contractual governance’ and (3) the advantages and disadvantages of ‘alternative
legal instruments’ with respect to IP protection and innovation in sustainable GVCs. On the basis of these three examinations, the
paper aims to discuss how sustainability practices and standards might be supported by green IP and technology and developmentoriented innovation in GVCs. The paper also provides certain preliminary suggestions for the development of future contractual
governance strategies in order to support sustainability and people-centered development in global value chain structures.
In the first part, we start by discussing the meaning and key features of sustainable GVCs briefly. In this regard, we will highlight the
key features and practices in order to distinguish a GVC to be considered as sustainable in the GVC literature. Second, we will discuss
why and how IP rights (IPRs) are expanded in international trade agreements since GVCs have become more important for global
commerce. Third, we will discuss the role of IP protection and innovation and its prospective contribution to GVCs.
In the second part, we will briefly frame the existing contractual governance in practice for the GVCs. After the brief introduction of
contractual governance, we will examine how IP protection and innovation are ensured by contractual governance of GVCs. In this
part, we will also try to explain: (1) why contractual governance matters in order to consolidate sustainability in GVCs, (2) why the
protection of IP and innovation provide a special case and require special attention in GVC contractual governance and (3) how GVC
contractual governance regimes organize the production and balance the distribution of ‘value’ and ‘value-added’ with respect to IP
and innovation along the chain.
In the final part, we will discuss the advantages and disadvantages of alternative legal instruments within contractual governance of IP
protection, innovation and the value-distribution over the sustainable value chain structures. Consequently, we will make preliminary
suggestions for the employment of certain legal instruments and tools in future contractual governance regimes for the just and fair
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distribution of IP rights, innovation and other values in order to support more sustainability in accordance with the UN sustainable
development goals (SDGs) and targets.
Roya Ghafele

Public Interest IP Management under an Open Innovation Paradigm

Abstract: How and to what extent intellectual property can act as a means of inclusion, a way of assuring better access to better
technology has gone by and large unnoticed. Only few scholars have taken up the study of IP as a market instrument that can serve
the twin goal of ‘doing good, while doing business.’
Because this type of approach essentially incites a paradigm shift in how IP is being encapsulated, the literature building upon this
string of thought is to a large extent still concerned with the very simple question ‘how do you actually do that? ’
In this research paper, we build upon this second perspective, and connect it directly to the notion of ‘public interest intellectual property
management.’
From a legal perspective patent law is established as a negative right, a right to exclude third parties. A patent bears the potential to
protect its holder from unauthorized usage of the technology space claimed in the patent. The temporary monopoly conferred by patent
law, allows the patentee to call a limited space of technology for a limited period of time (usually twenty years) its own. None of this is
any great news and legal scholars and practitioners alike have developed sophisticated instruments and thorough reasoning to study
patents from such a perspective. A quick look at the academic literature confirms the current state of play. Google scholar offers about
2,320,000 results for the term patent law, but only 905 000 results for the term ‘patent business strategy.’
Against this background, it is hardly surprising that practitioners continue to primarily focus on generating IP and subsequently enforcing
it against alleged infringers, either in search for a licensing revenue or an injunction.
The role of intellectual property in LMICs again, has been by and large viewed from a perspective of ‘weak’ versus ‘strong’ intellectual
property regimes. The limited amount of study that has focused on the role of intellectual property in LMICs has hence remained
committed to a rather limited view of intellectual property as an instrument of exclusion.
Public interest intellectual property management distinguishes itself from mere corporate IP business strategy as it seeks to associate
the profit motive with the aspiration to meet social goals, such as public health. As such, it can be associated with the aims associated
with ‘social entrepreneurship.’
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Covid-19
Chair: Julio Raffo
Tyrone Berger

Room 6
(S 2)
Alison
Richard
building
Parallel
Session 2

IP Rights during the COVID-19 pandemic: Can the government suspend patent rights
through Crown Use?

Abstract: COVID-19 has recently ignited a debate about the application of Crown use of patents in Australia. Crown use relates to
government-authorised use of intellectual property (IP) rights without the rights holder's permission. So, for example, if a patented
vaccine is developed for use against COVID-19 and permission cannot be obtained from the patent holder, the government can invoke
the Crown use provisions of the Patents Act 1990 (Cth) to gain access to patented vaccines and medications. This would allow the
government to produce and supply vaccines and medications without infringing any patent rights.
The Crown use provisions were first introduced in the 1950s. Since then, they have largely remained unchanged, despite the evolution
in government, which has led to an increase of government-related bodies, including statutory authorities, Commonwealth corporations
and commissions, all of which could be classified as a “Commonwealth or a State” body for the purposes of the Crown use provisions.
On 26 February 2020, the IP Laws Amendment (Productivity Commission Response Part 2 and Other Measures) Act 2020 amended
the Crown use provisions in the Patents Act 1990 to provide for cases of emergency; that is, where the government may need to
intervene is a public health crisis, such as the COVID-19 pandemic. At the same time, pharmaceutical companies and universities are
undertaking significant research in the race to develop new vaccines and medications in response to the COVID-19 crisis. As a result,
there will likely be several attempts to obtain patent protection over the resultant vaccines and medications.
This paper aims to critically evaluate the nature and scope of the Crown use provisions in Australia and determine what lessons can
be gained from recent developments about their purpose in a post-COVID-19 world.

Thursday,
11:15 to
Catalina Martinez Garcia
12:45

Covid-19 patent filings and their families

Abstract: Science and innovation are cumulative processes and much of the knowledge used to fight Covid-19 was published and
patented before 2020. We focus on patents and examine the characteristics of the priority filings leading to the covid-19 patent
applications that have been already published and were filed between January 2020 and December 2021. Our aim is to address
questions such as whether there are significant differences across technology fields, jurisdictions, types or inventions and types of
applicants between filings with pre-pandemic priorities and filings with pandemic priorities. We also explore the geographic distribution
and time of filing of the family members of covid-19 patent filings. Our aim is to contribute with novel empirical evidence to the debate
on the impact of the implementation of covid-19 IPR policy developments and the scope of the voluntary initiatives to share intellectual
property relevant to fight the pandemic.
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Gabriela Lenarczyk

Reconciling the protection of commercially valuable information and open innovation:
access to clinical trial data in the pandemic and beyond.

Abstract: Intellectual property law is an essential component of how access to scientific advances is structured. Safeguarding the right
to health requires exercising caution in striking a balance between societal needs and the legitimate economic interests of sponsors.
In the past, focus has mainly been placed on the relationship between access to medicines and patents or data exclusivity. However,
the protection of commercially confidential information (CCI) contained in quality, safety and efficacy data collected in the process of
obtaining regulatory approval of proposed medicines may equally create barriers to data and information that the public has vital interest
in accessing. The COVID-19 pandemic underlined the importance of a collaborative approach more acutely than any other crisis in the
past. Public and private initiatives were utilized to make regulatory data, including clinical study reports and individual patient-level
data, publicly available. Concurrently, a diverse approach was being taken by vaccine manufacturers: disclosed vaccine contracts,
concluded in the US and the EU, included vast redactions of confidential information. This paper examines whether the EU law struck
an adequate balance between competing interests during the COVID-19 pandemic and whether the application of the new EU Clinical
Trial Regulation No 536/2014 will ensure better access to clinical trial data during future public health crises.
Sapna Kumar and Ana Santos
Rutschman

Planning for Pandemic and Epidemic-Related Drug Scarcity

Abstract: The COVID-19 pandemic has highlighted problems regarding scarcity of lifesaving medicines. During pandemics and
epidemics, a sudden surge in demand for medicines is often unmatched on the supply side. Moreover, the same intellectual property
rights that are supposed to incentivize their creation may also limit governments’ ability to scale up production during times of crisis.
Few legal safeguards exist to compel pharmaceutical companies to share the proprietary technology and know-how needed to quickly
and efficiently produce needed drugs. In this chapter, we propose an ex ante approach to tackling such scarcity: Entities funding
pandemic- and epidemic-related research should require recipients to produce sufficient quantities of resulting drugs. The recipient
would agree in the event of a future shortage to share its technology and know-how with a qualified third-party manufacturer, in
exchange for compensation. Alternatively, funding entities could more broadly utilize dormant licenses, which activate in the event of
a pandemic or epidemic and which require rights holders to license out technology—and, ideally, know-how. By proactively securing
such rights, funding entities could help reduce shortages, improve global access to medicines, and save lives.
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Trade secrets (2)
Chair: Nicola Searle
Marta Arroyabe, Christoph Grimpe and
Katrin Hussinger

Room 7
(SG 2)
Alison
Richard
building

Trade Secret Protection and Foreign Acquirer Engagement

Abstract: We study whether strengthened legal protection of trade secrets increases a firm’s likelihood of being acquired by another
firm. Strengthened protection may increase the attractiveness of a potential target firm because trade secrets are better protected from
misappropriation. But it may also decrease attractiveness because of higher information asymmetries between an acquiring and target
firm. Using the staggered implementation of the Uniform Trade Secrets Act (UTSA) in the U.S., we show that strengthened trade secret
protection increases the likelihood of being acquired. However, we find that foreign and domestic acquirers are differentially impacted
by the legal change. Foreign acquirers prefer to engage in a minority acquisition rather than taking full control of a target. We attribute
this finding to the higher risk associated with fully acquiring a target firm in an unfamiliar institutional context that foreign firms may seek
to compensate for by acquiring only a minority stake.
Aleksandra Iugunian

The Role and Impact of Trade Secrets in Today’s and Tomorrow’s EU Single Market

Parallel
Session 2 Abstract: In a world led by the market economy, all business actors try to stand out from the crowd of competitors, protecting their

innovations and all possibly profitable bits of information. This is why trade secrets are often viewed as increasingly important assets
to the economic and enterprise growth, not only for big companies but potentially also for small and medium enterprises and start-ups.
Thursday, The article will explore the current role and future potential of trade secrets in the business environment, outlining the bright and dark
11:15 to sides of the trade secrets regime.

12:45

Suzana Nashkova

An Analysis of the Criminal Law Approaches to Protecting Trade Secret in Australia: Is
the Current Legislative Framework Supportive of Cross-Border Transactions for their
Transfer?

Abstract: The emergence and dominance of knowledge-based economies has heightened the importance of trade secrets as a
‘currency’ to attaining competitiveness on the market and drivers for innovation. Yet espousing policies to govern trade secrets
protection was not something that Australian legislative and regulatory policymakers were traditionally focused on. Recent legislative
incentives on a global level caused the tide to shift and after decades of being somewhat neglected, the questions pertaining to the
protection of trade secrets are finally gaining more attention.
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This paper addresses some of the issues emerging due to the lack of a comprehensive criminal legal framework for the protection of
trade secrets in Australia vis-à-vis the impact it might have on cross-border transactions for their transfer and ultimately the innovation.
Namely, unlike patents, which promote disclosure and sharing of information, trade secret protection promotes ‘secrecy’, i.e.
‘privatisation of the knowledge’. The latter, it has been observed, can cause some negative effects or even harm to innovation,
consumers and competition in general because it forces companies to engage in duplicative investment in research and development
for the purpose of obtaining the same or similar information. Commentary on the topic elucidates a conclusion that the problem is
exacerbated given that trade secret owners are often discouraged to engage in sharing and licensing their assets in the light of an
inadequate legal framework that affords limited protection in cases of misuse, especially with respect to the criminal law. These issues
are especially affecting trade secret owners in Australia where the criminal law has not to date addressed the theft of trade secrets and
only very recently introduced statutory mechanisms to penalise the economic espionage. The existing gaps in the domestic law have
led to an unprecedented level of (threat of) espionage, allowing foreign agents to steal Australia’s secret information and thereby
prejudicing the national and economic interests of the country and the innovation process in general.
This paper thus argues for greater protection of trade secrets by a way of criminalisation of the theft of trade secrets under Australian
law. The ‘one way’ avenue of criminalising economic espionage while leaving trade secret theft largely outside statutory regulation and
the civil remedies, proved insufficient to deter potential thieves, as many considered payment of consequent fines another ‘cost of
doing business’. At the same time, there is little hope for prosecution or remedy where the ‘thieves’ left the country before the owners
became aware of the misappropriation or obtained sufficient evidence/proof to instigate proceedings. The negative effect of these
actions often extends beyond the monetary losses for the trade secret owners and as foreshadowed above acts as the main factor that
discourage trade secret owners to engage in sharing and licensing their assets. A legislative framework that adequately protects the
rights of trade secret owners could potentially remedy these issues. The same will also promote innovation by avoiding wasteful
investment in research and development, and enable those who lawfully obtained the trade secret to use those details and improve
their existing ideas and allocate any further investment in alternative fields, and so on.
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Parallel session 3: Thursday, 13:45 to 15:15
Tech transfer for renewable and climate change technology
Chair: Anthony Bridgen
Qinqing Xu

Room 1
(LG 19)
Faculty
of Law
Parallel
Session 3
Thursday,
13:45 to
15:15

Intellectual Property Challenges in Renewable Energy for Developing Countries

Abstract: […]
This paper examines the intellectual property (IP) regimes that affect developing countries’ access to renewable energy technologies and their roles
in facilitating sustainable development goals. The United Nations Framework Convention on Climate Change (UNFCCC), one of the key international
agreements on climate change, calls for cooperation between parties. In the process of doing so, IP concerns exist, which is one of the most
controversial parts of cooperation between countries and stakeholders. At present, international partnerships in terms of energy vary widely in scope
as well as levels of technical progress. This leads to different levels of IP concerns arising from both public and private perspectives.
IP issues are one of the main concerns in renewable energy. The roles of IP rights, including patents, in facilitating technological development should
not be dismissed. To be specific, the primary purpose of IP is to allow others to benefit from the innovation while also ensuring that the interests of
innovators are protected, thus giving them an incentive to innovate further. Previous literature discusses the importance of IP and related issues in
the renewable energy sector. On the other hand, to benefit from the technology, society needs to access the technology. The current patent systems
actually create barriers to access, and the costs of solutions have been increased in two ways: first, sometimes by high costs imposed by rights
holders for permission to use their innovations; and secondly, additional costs are imposed by the necessity to conduct further research to avoid
using technologies protected by previously granted IP rights if the costs of utilising another’s innovation are deemed too high.
As a result, developing and least developed countries face substantial difficulties in accessing and developing renewable energy innovations. Given
the possession of advanced technology and large research budgets, multinationals domiciled in several developed countries are already ‘in front
place’ in renewable energy related innovation. This may lead to and/or enhance the monopoly powers of innovators, particularly when these
innovators are giant companies or developed nations’ governmental entities. This can then also serve to restrain developing countries’ access to
those technologies. It was argued that the no significant IP barriers exist to stop developing countries benefiting from reduced carbon emission.
However, the exclusive rights and expensive licences indeed limit the innovation capabilities of developing countries as well as their cost-effective
access to renewable energy technology. Most developing and least developed countries may largely rely on developed countries for accessing and
using the up-to-date renewable energy innovations.
This paper first reviews the background of developing renewable energy. Such innovation is needed to protect the environment and reduce climate
change impacts. In addition, it would be helpful to reduce the demand for limited non-renewable energy. The Kyoto Protocol to UNFCCC encourages
parties to implement policies and measures to achieve energy efficiency enhancements and to develop and promote the use of new and renewable
forms of energy. As suggested in Article 4.5 of the UNFCCC, ‘the developed country Parties shall support the development and enhancement of
endogenous capacities and technologies of developing country Parties.’ It is important to discuss how the support works in practice, to maximise
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global innovation, promote global progress and strengthen the international framework of IP rules and cooperation, which should not just benefit
large corporations and developed countries. This paper particularly considers the issues of developing countries accessing renewable energy
technology with IP protection as well as fulfilling their responsibilities under international treaties. It examines how IP concerns and collaborations
can be effectively navigated.
The paper also analyses the developing countries’ interest in terms of benefiting from IP inserted in renewable energy and their IP regimes.
Innovation of energy is related to the future of human life on earth. Developing countries are vulnerable to adverse effects of climate change and
have suffered from environmental issues substantially impacted by carbon emissions released by industry, while the profits related to industry have
largely belonged to big companies in developed countries. Negative impacts include rising sea levels, increased storm activity and severity as well
as increasingly severe droughts and threatened disruption of global weather systems affecting the supply of potable water. It is argued that when it
comes to renewable energy and IP management, developing countries should receive support for conducting research and accessing renewable
energy technology as a means of remuneration or compensation. This study would contribute to further discussion on developing countries’ roles in
renewable energy development and achieving sustainable development goals.

Alex Cuntz, Frank Müller-Langer, Alessio
Muscarnera and Prince Oguguo

Access to science and innovation in the developing world

Abstract: We examine the implications of lowering barriers to online access to scientific publications for innovative activity in developing
countries. Precisely, we investigate whether and how free or low-cost access to scientific publications through the UN-led
Research4Life programs leads to increased local patenting activity and university-industry technology transfer in developing countries.
By so doing, we extend prior research that has shown a positive relationship between reduced barriers to accessing scientific
information and follow-on scientific publications.
Suma Athreye, Alessandro Martelli and
Lucia Piscitello

Intellectual Property rights and the international transfer of climate change mitigation
technologies

Abstract: Our study is a quasi-replication of Dechelapretz et al. (2013), which was among the first studies to find a strong role for IPR
in explaining the international transfer of climate change and mitigation technologies. Their result is at odds with the received wisdom
on the ambiguous role of IPRs in determining North-South technology transfer as strong IPR can enable a market expansion effect
and result in technology transfer but they may also strengthen monopoly power, increase value and reduce the incentive to transfer a
large volume of technology. We also extend the Dechezleprêtre et al. (2013) study by distinguishing between countries at different
levels of development, looking at the effect of both dejure and defacto IPRs, and extending the period of study to include the years
2008-2018, when global trade and investment slowed down. Our replication exercise finds that strengthening de jure IPR does not
have any effect on technology transfer to Lower middle income and low income countries in the 1998-2018 period. When we augment
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the model with measures of de facto IPR which measures enforcement costs, we find that strong de facto enforcement always weakens
technology transfer, especially in the 2008-2018 period. These two divergent effects mean the effect of strengthening IPR on CCMT
transfer is ambiguous.
Felipe Cesar de Andrade and Esther van
Zimmeren

Building up a resilient International Technology Transfer Framework

Abstract: In order to enable citizens to benefit from technological advances and to achieve the Sustainable Development Goals, it is
essential to overcome the technological divide between countries. Technology transfer (TT) is the cornerstone of this project and is a
standard component in trade and environmental agreements. Yet, no consensus exists as to how TT should be defined, which
obligations are comprised in TT and what the role of intellectual property (IP) rights in the promotion of TT should be. The wide variety
of legal provisions referring to TT in different legal regimes has only increased the ambiguity of the term TT. Parallel to that, there is a
proliferation of bilateral free trade agreements (FTAs) containing both IP law as well as environmental law chapters. However, limited
systematic research exists regarding TT provisions in FTAs and on how both areas can be connected. We will conduct an empirical
qualitative legal analysis of International Trade Agreements and develop a taxonomy of TT provisions.

Room 2
(LG 18)
Faculty
of Law

Themed sesison
Managing, appropriating and protecting shared data in open innovation – from open data to the use of trade
secrets and other forms of Intellectual Property
Organizer: Martin A. Bader and Alfred Radauer
Moderator: Sharon K. Sandeen

Parallel Alfred Radauer. Main results of the "Study on the Legal Protection of Trade Secrets in the Context of the Data Economy" (TS&DE)
Session 3 Martin Bader. "TS&DE study results – Business and management implications"
Nicola Searle. "TS&DE study results - the economists perspective"
Tanya Aplin. "TS&DE study results – the legal perspective"

Thursday,
13:45 to Roundtable with all: "Interdisciplinary approaches for studying IP issues – observations, challenges and success factors from the
TS&DE study
15:15
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Panel description: Managing, appropriating and protecting shared data in open innovation – from open data to the use of trade secrets
and other forms of Intellectual Property Currently there is a great debate running in academia as well as in industry practice how,
whether and possibly why open data approaches would foster economic wealth, compared to traditional approprietary approaches that
keep intellectual property, trade secret and economic valuable data rather proprietary. In particular, the emerging concept of the “data
economy” has led to a recognition of an increased need to share data between different economic entities in collaborative open
innovation set-ups. This in turn raises question on how to best protect data while at the same type foster data sharing.
The track could discuss submissions that deal with the opportunities, risks and insights of open data approaches vs. traditional concepts
that favor to keep data, trade secrets and intellectual property closed; or ambivalent as well as mixed approaches.

Copyright, digitalization, piracy and censorship
Chair: Martin Kretschmer
Katrin Hussinger and Lorenzo Palladini

Room 3
(LG 17)
Faculty
of Law
Parallel
Session 3

The effect of internet censorship on knowledge creation: the impact of Google withdrawal
on Chinese academic publications

Abstract: On January 2010, Google's decision to discontinue its censoring activities on search results from its China search page
resulted in the sudden and unannounced withdrawal of all google services from mainland China, leaving thousands of members of the
scholarly community without access to the world’s largest academic search engine and leading source of academic information: Google
Scholar. By exploiting this exogenous shock as well as Difference-in-Difference and matching methods, we study the effect of internet
censorship on academic output in terms of both quantity and quality of publications as reported by Scopus. Preliminary results show
that the withdrawal of Google services resulted in lower publication outcomes by Chinese scholars, while publications' quality remained
unaffected. These results are stronger for scholars that lack an international network and weaker for top scholars. Our study sheds
light on the impact of internet censorship on knowledge creation.

Thursday,
Thomas Y. Lu and Lucius Klobucnik
13:45 to
15:15

A Comparative Risk Analysis of Copyright Issues for Non-Fungible Token Mechanisms

Abstract: Non-fungible tokens (NFTs) present unique digital tokens of the ownership of digital assets. Backed by the blockchain system, they can
be understood as crypto assets. Digital assets, to which NFTs are increasingly being attached, include digital artworks protected by copyright.
Based on our presumption that NFT transactions may raise questions of copyright infringement, this paper aims to research the impact of the
copyright infringement analysis under the NFT transactional mechanism. This paper also explores other questions connected with ownership of
copyright and NFTs, such as the right of copyright non-owner to tokenise the work or issues of separate ownership of an NFT and a copyright
protected work. Moreover, since NFT is a cross-border financing tool, it can be subject to varying regulatory regimes around the world. This paper’s
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focus is to compare similarities and differences of the risk of copyright infringement between the U.S. and the EU. To approach this question, the
paper firstly introduces the structure of NFTs and recent discussions connected with them. We found that literature to-date focuses on introducing
the structure of the NFT and providing some criticism and suggestions for the future of the NFT transactions. Secondly, the paper holistically analyses
the copyright issues of the NFT by comparing the validity, infringement, and defences of the defendant under the U.S and the EU copyright regimes.
Finally, based on our findings through the comparative analysis, we provide an analytical framework for NFT copyright issues.

Matthias Sahli, Alexander Cuntz and
Paul J. Heald

Sorry, No Image Available? Digitization and Availability of Visual Artworks in Global
Museum Collections

Abstract: We provide quantitative evidence on digital museum collections worldwide. The study applies a regression discontinuity
design to estimate the causal effects of copyright status changes on the digital availability of artworks from U.S. museums. While
digitized public domain works are cross-linked and reused on platforms such as Wikimedia or Useum, artworks protected under
copyright become less frequently available in our data. We nd heterogeneous evidence on downstream reuses of digitized artworks
based on google reverse image searches, while upstream surrogates of public domain artworks are of higher average quality, and fair
use rules encourage U.S. museums to make lower-quality surrogates of copyrighted artworks available.
Antanina Garanasvili

Internet Television Piracy

Abstract: IPTV (Internet Protocol Television) and VoD (Video on Demand) piracy is a rapidly growing phenomenon throughout the
global markets. Much debate exists around the impact that online piracy has on creative sectors, and especially on the audiovisual
industries. I analyze the current IPTV piracy situation in the European Union and its effects, focusing on the following three questions:
(i) what are the main IPTV market characteristics; (ii) why IPTV piracy is distinct from other forms of online piracy, such as music or
software; (iii) what are the main incentives to access pirated IPTV services?
Updated paper dataset on legitimate and unauthorized IPTV service providers was collected between March 2021 – April 2022 (we
update from previous dataset collected between January – June 2019). I build an original country-level dataset based on the consistent
sample of illegal IPTV providers in Europe and their characteristics such as content provided, prices charged and their business models.
In addition, I collect comprehensive data on the legal internet-television supply markets and consumer characteristics like their attitude
towards purchase of infringed goods and digital piracy. I carry out econometric analysis – OLS regression model – to estimate the
effects of the IPTV piracy enhancing factors in the EU-27+UK market and every Member State in 2021.
Empirical analysis allows gaining new knowledge into driving forces behind illegal consumption of copyright goods. Even though data
collected is specific to internet television market conclusions can be projected into other media markets, especially when comparing
effect of consumer’s approach towards piracy as acceptable phenomenon and accessibility of legal alternatives of copyright content.
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Novel tools, techniques, methods
Chair: Maximilian Elsen
Daniel Hain, Roman Jurowetzki and
Mariagrazia Squicciarini

Room 4
(B 16)
Faculty
of Law

Abstract: In this paper, we present an efficient deep learning based approach to extract technology-related topics and keywords within scientific
literature, and identify corresponding technologies within patent applications. Specifically, we utilize transformer based language models, tailored
for use with scientific text, to detect coherent topics over time and describe these by relevant keywords that are automatically extracted from a large
text corpus. We identify these keywords using Named Entity Recognition, distinguishing between those describing methods, applications and other
scientific terminology. We create a large amount of search queries based on combinations of method- and application-keywords, which we use to
conduct semantic search and identify related patents. By doing so, we aim at contributing to the growing body of research on text-based technology
mapping and forecasting that leverages latest advances in natural language processing and deep learning. We are able to map technologies
identified in scientific literature to patent applications, thereby providing an empirical foundation for the study of science-technology linkages. We
illustrate the workflow as well as results obtained by mapping publications within the field of neuroscience to related patent applications.

Parallel Christopher McTeague and Anna
Session 3 Chatzimichali
Thursday,
13:45 to
15:15

Mapping Complex Technologies via Science-Technology Linkages; The Case of
Neuroscience

A cognitive approach for improving patent documents for engineering designers

Abstract: The worldwide patent database remains one of the most underutilised resources in engineering design practice. Analysing individual patent
documents may be particularly challenging. If patent documents could be automatically remodelled to make them easier to read, it could lead to
substantial benefits in the design process. To achieve this, there is an urgent need to understand how design engineers process multimedia
documents and how best to present information to them. To this end, we present an approach for remodelling patent documents to make them
easier to read and comprehend. The approach involves defining and modelling the cognitive processes of patent users, identifying relevant
information design principles, and using those principles to make changes to patent documents. The changes can then be evaluated using
experimental methods and the results can inform the development of additional changes and computational tools that can automatically remodel
large samples of patent documents.

Jay Yonamine

Automated Patent Valuations: Worthwhile Pursuit or a Fool’s Errand?

Abstract: A fully automated machine learning (ML) model capable of generating accurate patent valuations has long been a dream of the patents
industry. This dream is understandable as the broader patents ecosystem — from operating companies to financiers to independent inventors —
cumulatively spend billions of dollars a year in patent litigations which arise over fundamental disagreements about the fair market value of a patent
and its claimed innovations. Moreover, patent practitioners often look longingly at other industries that have much better mechanisms to estimate
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the market value of an asset – Zillow, OpenDoor, Redfin for houses, BlueBook for cars, and hundreds of market platforms for public equities and
derivative products. So, given that an automated valuation model would bring significant efficiencies to the ecosystem and there are clear precedents
from other industries, it is certainly fair to ask why not patents?
In this paper, I provide specific and novel technical explanations to support a broader argument that patents are not conducive to automated valuation
models. I address two specific technical reasons: first, there is a scarcity of training data of true patent values as the individual asset level of analysis;
second, and more importantly, patents valuations are extraordinarily fat tailed, more so than virtually any other asset class, rendering traditional
supervised ML approaches obsolete.
I expand more deeply on the second point by providing the first (to my knowledge) empirical distribution of patent values that satisfies what little
ground truth data we do have about true patent valuations. This distribution, which is a hybrid of Pareto and Gamma distributions, yields a number
of interesting and actionable insights. For example, the difference in estimated value between a patent at the 50th percentile and a patent at the
90th percentile is a relatively small 220% ($11k vs. $24k), but the difference in estimated value between a patent at the 99th percentile compared
to one at the 99.99 percentile is a massive 19,000% ($42k vs $8M), and jumps to an astounding 872,000% when comparing a patent at the 99th
percentile to one at the the 99.999th percentile ($42k vs. $280M).
If we assume that this distribution is correct, it means that an ML model capable of generating valuation predictions with 99% confidence intervals
at the 1% range of the total distribution of dollar values could still be wrong by multiple orders of magnitude. This finding suggests that, at the very
least, we should be clear about foundational differences between patent valuations and those of other asset classes when thinking about innovation
research, policy, and strategies for operating companies.

Egbert Amoncio, Cornelia Storz and Tian
Chan

Computer Vision to Measure Product Design Visual Similarity

Abstract: Computer vision (CV) enables computers to “see” and “understand” images. We propose SSIM (Structural Similarity Index
Measure), a new similarity measure that quantifies the visual similarity across product designs taken from USPTO design patent images
from 1976 to 2020. The measure addresses an important gap in the visual analysis as existing approaches rely on procedures that
lean on upfront human inputs. With our similarity measure, we propose a more open approach that could be useful for other domains
such as innovation, differentiation, and category research. The measure is validated through a Human Validation Survey with 382
online observers. We provide new and rigorous evidence that aesthetic knowledge spillovers are geographically localized based on
our validated similarity measure. We also outline general image preprocessing steps and offer possible applications on other image
similarity measures. Lastly, we provide open access to the code and data.
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IP strategy and independent inventors
Chair: Catalina Martinez Garcia
Suelen Carls and Mohamed Amal

Room 5
(S1)
Alison
Richard
building

Parallel
Session 3
Thursday,
13:45 to
15:15

How does context matter in the IP strategy of Latin American Multinationals?

Abstract: In this paper, we explore the relationships between the internationalisation of firms and the intellectual property (IP) strategy
in Latin America. More specifically, we assess two main research questions: How do multinationals from Latin America manage their
strategy of IP in the context of investment in developed countries (upmarket FDI)? Furthermore, what are the impacts of IP assets
embedded in outward FDI on the framework of IP in their own home countries?
Eduardo Mercadante

Pharmaceutical patent examination in Brazil: an analysis of grant rates

Abstract: This paper expands the literature on patent prosecution outcomes by analysing 342,002 patent applications from all technical fields filed
in Brazil from 1995 and decided by 2020. We focus on pharmaceutical patents, based on the importance of patents to that field and concerns
expressed in the literature about the effects on public health that may be caused by lax patent examination. We test the influence of four different
factors on the likelihood of grant: invention importance; technology; a unique set of arrangements that subject pharmaceutical patents in Brazil to
dual examination; and a strategy of the Brazilian patent office to simplify and expedite examination. Also, we compare the grant rates for
pharmaceuticals and non-pharmaceuticals with ten other patent offices. Apart from validating invention importance variables as significant predictors
of grant in Brazil, we conclude that the country applies more restrictive patenting standards for pharmaceuticals than other sectors, and that the
restrictiveness stands out internationally, suggesting the country recognises the importance of not overprotecting pharmaceutical inventions.
However, the undermining of the dual examination arrangements and the implementation of the reduced examination strategy indicate examination
is being compromised in exchange for faster decisions, making standards less restrictive and raising concern over the quality of pharmaceutical
patents granted in Brazil.

Ruchir Agarwal and Patrick Gaule

India’s Missing Billion

Abstract: This paper quantifies the role of family background in patenting in India—using the information content in surnames. Indian surnames
typically contain information about one’s caste, religion, or geographic origin. Based on records of all adult Indians alive (~850 million individuals), a
national survey of 130 million families, and historical registers from the British India civil service and university graduates in the 1850s, we develop
a novel dataset—the Name Advantage Index Map (NAIM)—to track inequality between family groups over time and space in India. We present five
main findings. First, based on family background alone, the bottom two-third of India’s population (~1 billion individuals) have a very low chance
(i.e., around ten times lower than the top decile) of becoming an inventor. This pattern is unique to India with no other major country having nearly
as much name-based advantage in outcomes. Second, the divergence in outcomes across family groups has been persistent at least since the
1850s, suggesting entrenched underlying social stratification in the economy. Third, studying the lifecycle of a cohort of half a million individuals who
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participated in the national entrance exams, we find divergence in lifetime outcomes even among equally-talented teenagers based on their family
background—suggesting the inequality of opportunity persists over the lifecycle. Fifth, studying ship-lists to map all historical migration to South
Africa and all recent education migrants to the US we find that the inequality across family groups decline among migrants. We find similar declines
in inequality in certain states within India with progressive social policies. Overall, the findings suggest that about 1 billion individuals in India may
have a near-zero chance to become an inventor based on their family background alone, but the experience of migrants and certain states show
that there is scope for policy measures to make India’s economic system more inclusive. India’s missing billion represents 2 in 3 within India, and 1
in 8 people worldwide. Integrating them will not only benefit the excluded communities within India but will also enable India to enhance its aggregate
contribution to the knowledge frontier.

Charles de Grazia, Nicholas Pairolero,
Challenges facing independent inventors: Do patents help?
Peter-Anthony Pappas, Mike Teodorescu
MOVED TO Session S2-1
and Andrew Toole
Abstract: We present results from the first ever randomized control trial on independent inventors at the United States Patent and Trademark Office.
This experiment, called the Pro Se Pilot, led to an 8 percentage point increase in the likelihood of receiving a patent. We exploit the random
assignment of treatment to identify causal impacts of receiving a patent on short term independent inventor outcomes. Our results suggest that
patenting is key to inventive, innovative, and entrepreneurial activity. We find large effect sizes of patenting on reducing financial frictions,
participating in markets for technology (18.7 pp), and signaling inventor value to established firms (24.8 pp).

Room 6
(S 2)
Alison
Richard
building

Themed session
COVID-19 / Copyright exceptions to promote access to knowledge
Chair: Argyri Panezi
Behrang Kianzad

The Giant Awakens – Law and Economics of Intellectual Property and Competition Law
during COVID-19

Abstract: Price gouging of essential items, and the global debate on pricing of vaccines and treatments during COVID-19 crisis, provides an optimal

Parallel proxy to revisit law and economics discourse on excessive pricing as an abuse of dominant position. Beyond a normative soul-searching of efficiency
Session 3 v fairness debate, the chapter analyses excessive pricing cases during COVID-19 pandemic in EU, US and South Africa respectively. The assertion
is made that neoclassical, marginalist and welfarist law and economics schools will forever be in direct conflict with black letter law of European
competition law which prohibits unfair, excessive pricing, and thus, other law and economics schools such as Keynesian, Behavioural and Neuroeconomics offer far better congruence with the legislative intent and history of Article 102a TFEU.
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Thursday, Caterina Sganga, Magali Contardi and
13:45 to Pelin Turan
15:15

Rethinking EU copyright flexibilities in a digital post-pandemic world: current outlook,
missed opportunities and proposals of reform

Abstract: The debate on the trade-off between copyright incentives and conflicting public interest goals climaxed once again with the COVID-19
disease outbreak in 2020. The immediate State responses to the global crisis as well as the ever-lasting impact of the pandemic on access to and
use of copyright-protected works highlighted the pivotal role that copyright exceptions and limitations play for the end-users’ enjoyment of a panoply
of fundamental rights, this time in a digital environment. Against this background, and drawing upon the extensive empirical research carried out by
the reCreating Europe project, this paper provides a comprehensive, cross-national, and comparative analysis of EU and national copyright
flexibilities informing the education, research, and cultural heritage sectors within the European cultural space and legal landscape, with the aim of
(a) assessing the effective degree of harmonization of EU copyright flexibilities; (b) evaluating the impact of the shift in the approach to E&Ls operated
by the CDSM Directive vis-à-vis the goals of achieving a greater standardization in exceptions and of pursuing the institutional functions of copyright;
and (c) on this basis, formulate policy recommendations to help EU institutions achieve a more accessible digital cultural space and a more
democratic, diverse, and inclusive copyright framework.

Arianna Martinelli, Julia Mazzei,
Alessandro Nuvolari and Joost Poort

COVID-19 emergency and on-line piracy: an empirical analysis

Abstract: COVID-19 emergency has deeply affected the patterns of consumption of cultural goods.
Leveraging on novel data collected through a consumer survey in 14 countries (i.e. France, Germany, The Netherlands, Poland, Spain,
Italy, Ireland, Sweden, United Kingdom, United States, Russia, Australia, Indonesia and Brasil) administered in January 2022 we aim
to tackle two issues.
First, we provide a descriptive picture of the changes in consumption of four cultural goods (i.e. movies, videos, games, and books),
highlighting how the balance between legal and illegal consumption has changed. Second, we also use the COVID-19 emergency as
a shock to both available income and individual demand to better identify how these factors affect legal sales displacement.
Naomi Hawkins and Alison Slade

IP licensing in a pandemic context – what can we learn from Covid-19 vaccine public
procurement?

Abstract: The development and delivery of vaccines for Covid-19 has attracted a great deal of public attention, policy focus and academic
commentary since early 2020. While vaccines for Covid-19 were developed with almost unprecedented speed and became publicly available outside
of the research context in December 2020, their widespread availability globally is poor. Although there are multiple reasons for this delay, as in
other fields of global health, attention has turned to the role that intellectual property law has played in constraining global supply of these vaccines.
In this respect, much discussion has focused around the possibility of responses at the level of international legal agreements to ameliorate access
concerns.
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Less attention has however been focused at the level of the agreements which supported the initial development and roll out of the vaccine
programmes. As a result of the enhanced public scrutiny around Covid-19, in comparison to many areas of health care, many of the agreements for
research and development, manufacturing and supply of these vaccines are publicly available, providing useful material for analysis. This paper
therefore focuses on analysis of the contracts which support vaccine delivery, and the role that the combined application of contract law and IP
together play in relation to access to vaccines.
This discussion sits squarely at the interface of public law and private law. Patents exist to serve the public interest – the limited monopoly provided
by a patent is justified on the basis that that monopoly improves the overall public interest through incentivising innovation. However, the use of the
patent once granted (normally) depends on a series of contractual relationships between various parties. In the case of vaccine development and
delivery, there are a mixture of private and public parties involved in the chain of agreements, which to some extent draws in public interest
considerations. However, the governing law of contract is firmly rooted in the private law realm, with scant scope for the consideration of wider public
interests.
At the same time, access to vaccines is clearly a matter of public interest both at the national and international level. Global public health scholars
as well as bioethicists and lawyers have made clear the imperatives of vaccinating the world – no one is safe until all are safe.
The situation in early 2020 was fraught. It was clear that it would be vital to act quickly to secure the development and delivery of vaccines, and to
put in place speculative agreements and to take risks. Those risks were borne by both the public sector (with the potential for ‘betting’ on the wrong
vaccine and paying for a product which never reached clinical usefulness) and industry (in redistributing resources for research in a fairly speculative
field, with no guarantee of success). At the same time, the rewards for industry were potentially huge, with the potential for a global market and vast
returns even with a low percentage profit per vaccine. The risks for governments in not acting were also clear. However, our analysis of a subset of
the agreements (the advance purchase agreements between vaccine manufacturers and purchasers, in most cases governments) demonstrates
that the risks involved were, in reality, predominantly borne by the public sector, with few safeguards built into the agreements for the longer term
beyond the initial delivery of a working vaccine product. In light of the fact that the research and technology underpinning Covid-19 vaccines has
been overwhelming supported by public research funding, as well as public contribution to the research through participation in what is effectively a
post market research study around vaccine effectiveness, supported by a vast exercise in data gathering by the NHS and public sector organisations
monitoring Covid-19 incidence, such risk allocation in our view would benefit from greater attention.
IP law is justified on the basis that social costs of limiting access to protected subject matter are acceptable to the extent that the law encourages
innovation, and thus spurs organisations and individuals to take financial risks against the promise of increased returns. However, where the
development process has undergone significant ‘de-risking’, i.e. where the research of private organisations has been resourced by the state, a
rebalancing of interests is required. In this context, we focus on the agreements that supported vaccine delivery to argue that greater attention should
be paid to the safeguards that can and should be implemented in these agreements to protect the public interest, and that the combination of IP and
contract law can be effective to address these concerns. Specific safeguards could address questions such as local manufacture and export and
resale, among other things, which would, we submit, go some way to address some of the problems around access which have been prevalent in
the public discourse.
Covid-19 will not be the final pandemic. It is therefore essential that lessons are learnt from the procurement of vaccines in this context, to ensure
that any mistakes are averted in future, and that advantage is taken of opportunities to enhance the public interest.
In this paper, we will first explore the context of the development of vaccines through the lens of the concept of translational medicine. We then
consider the intersection of contract law and intellectual property in this context, highlighting the important and fundamental role of IP in underpinning
agreements through the course of the translational research process. We then analyse the key provisions of a subset of agreements, with a view to
highlighting the important gaps, and making recommendations for the ways in which the public interest can be better safeguarded in future.
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Entrepreneurship and start-ups
Chair: Alexandra Huner
Nina-Alessa Gruzdov, Andrej Gill and
David Heller

Room 7
(SG 2)
Alison
Richard
building

Enabling, Accelerating, or Extracting? The Role of Venture Capital in the Innovation
Lifecycle.

Abstract: This paper investigates how venture capital investors (VCs) affect the generation of intellectual property rights, such as
patents, of their portfolio firms. Using a unique European dataset comprising firm-, patent-, and investment-level data on about 9.600
firms between 1995 and 2015, we assess four groups of firms distinguishing VC versus non-VC-backed and previously patenting
versus non-patenting firms to establish the actual functioning of VCs. We deploy multiple econometric techniques to differentiate the
(i) enabling and (ii) accelerating role of VCs: We find (i) previously non-patenting firms to increase patent quantity, while (ii) previously
patenting firms increase patent quality. Our study provides new evidence on the role of VCs for firm-level innovation.
Thien Dong

Keep Your Enemies Closer: The Appropriation Risk to Start-ups Receiving CVC Funding

Parallel
Abstract: Empirical findings of the performance implications for CVC-backed ventures are equivocal. In this study, we seek to answer
Session 3 how potential benefits of CVC investments for the investee venture may be compromised by the extent to which the latter is deemed

as a direct competitor to the parent corporation in both commercial and technological terms. We assembled a rich data set containing
more than 11,500 CVC-backed firms, 2,937 of which are patent holders to evaluate the existence and the magnitude of the
Thursday, appropriation risk faced by these investees. Using unsupervised machine learning algorithm and pre-trained embeddings for text
13:45 to vectorization, we show that the technology proximity between the parent corporation and the investee venture increases over time,
plus the trend is monotonic during the first 10 funding rounds. Using one-to-one coarsened exact matching to control for endogeneity,
15:15
we find that CVC-backed ventures produce more patents and experience higher chance of survival than their non-CVC-backed
counterparts. Finally, results from fixed-effects regression across multiple funding rounds suggest that as the technology between the
parent corporation and the investee venture becomes 1% more similar, the funding amount raised by the latter decreases by about
US$650,000. Similarly, after the parent corporation has been granted a competing patent, the invested venture's innovative output
decreases by 3.5 patents. These negative effects, however, are mitigated by the extent to which the venture's product boosts the
demand for the parent firm's technology. Problem space overlap, and to a lesser extent, technology proximity are positively correlated
with the likelihood of the venture being acquired by the corporate parent, though CVC-acquirers do not seem to acquire their invested
ventures at a discount.
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Christos Genakos, Ioannis Kaplanis,
Theano Maria Tagaraki and Aggelos
Tsakanikas

Entrepreneurship and innovation in times of crisis: Evidence from Greece

Abstract: The economic crisis in Greece lasted more than in its European counterparts and had a profound effect in the economy.
However, there is little ex-post analysis of the impact of some of the major policy changes that were instituted, as well as a systematic
analysis of the impact of the crisis on entrepreneurship and business dynamism. This study fills this gap by examining individual firm
characteristics that might affect existing firm resilience, firm creation and new firm survival rate. A significant contribution of this project
is the focus on intellectual property rights since it connects in micro level three important industrial rights (patents, industrial designs
and trademarks) using a newly available business registry dataset for Greece. Our preliminary results indicate that Crisis increases
the probability of exit and larger (in assets) firms are less likely to exit while higher leverage seems to increase probability of exit,
although different firms seem to follow different strategies and to fully account for that. Increased fixed assets and the ability to export
provide a good shelter against firm exit. Intellectual property rights and especially trademarks increase the survival rate. Firm age plays
a non-linear role, first increasing the exit prob and then massively decreasing it. Finally, the larger the firm sales share, the less likely
to exit. Sector, region or legal status only marginally affect these results
Julian Kolev, Alexis D'Alessandro, Fiona
Murray and Scott Stern

Of Academics and Creative Destruction: The Role of Startups in the Process of
Innovation

Abstract: What is the role of startups within the innovation ecosystem? Since 2000, startups have grown in their share of
commercializing research from top U.S. universities; however, prior work has little to say on the particular advantages of startup
ventures in the innovation process relative to more traditional alternatives such as academia and established private-sector incumbents.
We develop a simple model of startup advantage based on private information held by the initial inventor, and generate predictions
related to the value and impact of startup innovation. We then explore these predictions using patents granted within the regional
ecosystems of top-25 research universities from 2000 to 2015. Our results show a significant startup advantage in terms of forward
citations and outlier-patent rates. Further, startup innovation is both more original and more general than innovation by incumbent
firms. Moreover, startups that survive to become “scale-ups” quickly grow to dominate their regional innovation ecosystems. Our
findings have important implications for innovation policy.
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Parallel session 4: Thursday, 18:00 to 19:00
Data for sustainability
Chair: Alex Moerchel
Guido Noto La Diega and Estelle
Derclaye

Room 1
(LG 19)
Faculty
of Law
Parallel
Session 4
Thursday,
18:00 to
19:00

Opening Up Big Data for Sustainability: What Role for Database Rights in the Fourth
Industrial Revolution?

Abstract: As hundreds of zettabytes of data are being generated by the bio-cyber-physical technologies of the Fourth Industrial Revolution (4IR), it
has become untenable to argue that the law needs to introduce incentives to produce more data. Instead, as private corporations amass a wealth
of data branded as ‘machine data’ to hide its value, we need incentives to open up enclosed data. The scarcity of resources is the main traditional
justification for proprietary approaches. The 4IR heralds an age of abundance of data, which justifies – even calls for – a commons-inspired open
data approach.
Open data is no longer just the mantra of sparse communities of developers and designers. The EU has recently started to embrace open data in a
number of recent legislative instruments and proposals to push public entities and citizens to open up their data for the common good. These are
epitomised by the new Open Data Directive and the Data Governance Act, respectively. The former creates the conditions for better access to and
re-use of public sector information in the belief that openness can benefit society at large. The latter invites citizens to embrace a philosophy of data
altruism on the grounds that better data sharing can not only bring economic value, but also, and more significantly, ‘new ways for tackling societal
challenges (e.g. climate change)’ (Data Governance Act, Explanatory Memorandum, para 3).
Liberating data from its enclosures is pivotal to the achievement of the UN Sustainable Development Goals (SDG), as we will argue in the next
section, but it is apparent that the real guardians of big data – the private corporations that are the key decision-makers in the 4IR – are not doing
enough to facilitate the sharing and re-use of data in the public interest, including the pursuit of climate justice. The main instruments recently
proposed to curb big tech power do not seem to embrace openness in any meaningful way. This is epitomised by the proposed AI Act. There, market
surveillance authorities are granted access to the training, validation and testing datasets used by the provider of high-risk AI systems, and under
certain conditions also to the relevant source code. This is a very limited right to access, which does not allow the re-use of this data and code for
the common good, including for sustainability purposes. Crucially, this is consistent with the pro-proprietary stance of the AI Act summed up in the
promise that ‘(t)he increased transparency obligations will also not disproportionately affect the right to protection of intellectual property (…) since
they will be limited only to the minimum necessary information for individuals to exercise their right to an effective remedy and to the necessary
transparency towards supervision and enforcement authorities.’ While there may be instances where Intellectual Property (IP) reasons may justify
some limitations in the access to and re-use of big data held by corporations, it is our view that, in general, IP should not be used to hinder re-use
of data to pursue the SDGs.
As Governments and citizens are being asked to open up data, now it is the time for private companies to open up as well. As the fight for
sustainability has never been more pressing and as transparency rises as one of the pillars of global digital constitutionalism, private power must do
better and more to allow the access to and re-use of data for the common good. With this in mind, this paper aims to answer the following overarching
research question: what does a sustainable legal framework for the achievement of the sustainability goals look like in the 4IR? First, we will illustrate
the triple meaning of ‘data sustainability.’ Second, we will critically assess whether the database right (or ‘sui generis right’) can play a role in opening
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up corporate big data. Third, will imagine how a sustainable framework for sustainable data governance may look like. This focus is justified by the
fact that the Database Directive, often accused of creating an unjustified monopoly on data, is in the process of being reformed by the yet-to-bepublished Data Act.

Mireille van Eechoud and Arlette Meiring

A better place? FAIR and open research data sharing under new EU data law

Abstract: As part of its science policies and data strategy, the EU has long promoted that research data be shared.
The latest multi-billion framework programme Horizon Europe requires research data of funded projects to be FAIR and open by default. Earlier
programmes already mandated that the outputs of research, especially publications be made available under open access conditions.
Research data governance operates in an increasingly complex web of legislation. The 2019 Open Data Directive brought research data into the
ambit of the general framework for re-use of public sector information, albeit with a partial status aparte. Implementation of this law at Member States
level is slow, but once complete researchers can benefit from wider availability of public sector data. But as holders of data also come under
obligations to allow re-use themselves. The upcoming Data Governance act wants public sector bodies to make available also data that is not
subject to the Open Data directive due to e.g. data protection, commercial secrecy and third party intellectual property constraints. Research
communities are meant to be a major beneficiary. Further, by introducing a light regulatory regime for data altruism organisations, the EU also hopes
to increase data pools for research and other public interest purposes. The pending proposal for a Data Act sets out various rules geared towads
the development of data spaces, of which the European Open Science Cloud is one. Amongst other things, it tasks the European Commission with
developing model contract clauses for data access and (re)use. So we are at a point in time where the modalities for research data sharing are set
for years to come.
Meanwhile, academic communities have become concerned that their increased dependence on commercial data analytics providers (often
academic publishing conglomerates), data processing and cloud service providers threatens their autonomy and utltimately their capacity to produce
quality research. Who controls research data and who is able to create value on it is a matter of public interest. Surveys among researchers show
that key concerns around data sharing are concern about misuse of openly shared data, a lack of recognition/attribution and legal uncertainty around
intellectual property implications.
One important reason for academic institutions to shift towards open access models for publications, still is to reduce depency on large commercial
publishers that in the past managed to control copyrights. Various forms of open licensing, especially Creative Commons have now become
mainstream. For research data, open licensing is also seen as a solution to counter accumulation of power; it is often regarded as the holy grail for
ensuring optimal access and reuse of data. This paper critically assesses the role of current open licensing models for research data sharing, taking
on board principles of FAIR (data must be Findable, Accessible, Interoperable and Re-usable), and the roles and (legal) responsibilties of Member
States and the European Commission under the Open Data Directive and upcoming Data Governance Act and Data Act.
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Mohsen Ahmadi

The role of open data for sustainable development and sustainable entrepreneurship

Abstract: The “open data” principle is becoming an increasingly important part of the data revolution. Open data—publicly available
online information that can be used for any purpose at little or no cost—represent one of the most underutilized key assets of modern
government. Open data initiatives are often directed at converting open data into formats that can be reused for private sector
development, jobs creation, economic growth, and more effective governance and citizen engagement.
In this paper we have two main word that we should know what does that means and where are they came from. Sustainable
development and open data. As Wikipedia said: Sustainable development is an organizing principle for meeting human development
goals while also sustaining the ability of natural systems to provide the natural resources and ecosystem services on which the economy
and society depend. The desired result is a state of society where living conditions and resources are used to continue to meet human
needs without undermining the integrity and stability of the natural system. Sustainable development can be defined as development
that meets the needs of the present without compromising the ability of future generations to meet their own needs. It is interlinked with
the concept of sustainability. One of the other meaning whenever you hear sustainable development is the goals of UN determined in
2015 for sustainable development that we can focus on it in this paper.
Open data, again in reaching Wikipedia, Open data is data that is openly accessible, exploitable, editable and shared by anyone for
any purpose, even commercially. Open data is licensed under an open license. Some data should be freely available to everyone to
use and republish as they wish, without restrictions from copyright, patents or other mechanisms of control. The goals of the opensource data movement are similar to those of other "open(-source)" movements such as open-source software, hardware, open
content, open specifications, open education, open educational resources, open government, open knowledge, open access, open
science, and the open web.
After knowing the meaning of this two word we must reach to answer of our questions. The questions are coming next:
Has open data any role for sustainability? What can open data do for sustainable development? Is it good to use open data for
sustainability development and sustainability entrepreneurship? What are the advantages and disadvantages of this usage? Is there
any law problems in this usage? Nowadays the speeds of changing growing up and is it enough for using open data for sustainability?
Can we focus on one step behind the open data, invention, to teach developing country be innovative not waiting for open data from
other sources that they use it and this data being expiring day by day?
As I came from a developing country on the other hand I know and can touch the problem of lacking new technologies, I try to do best
for solve these problems and questions in a real situation especially in a country that we don’t have a real intellectual property rights
and unfortunately we didn’t care about sustainability.
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Geographical indications and traditional knowledge
Chair: Eden Sarid
Jayanta Ghosh, Pratheeba Vimalnath
and Shourabh Banerjee
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18:00 to
19:00

Community Benefit through IPR Implementation: Strategic Solutions towards
Commercialization of Traditional or Heritage Products

Abstract: Intangible cultural heritage (ICH) and the related traditional or heritage products are the most important vehicles for cultural diversity
because it encompasses all immaterial manifestations of culture. It is common for different stakeholders such as interested business players,
potential entrepreneurs and consumers etc. to visit indigenous and local ICH communities for a variety of reasons such as seeking expertise,
renewable and sustainable resources, or items manufactured by locals with commercial value. Depending on where they are located, they may
approach locals directly or indirectly via a nonprofit group, government agency, research institution, or religious organization. Only the locals in the
ICH community can provide the information about local resources and products, otherwise not known to outsiders Hence, outsiders may place a
high value on information, resources, and products, elevating them to the level of the worldwide commercial market. Unlike technological inventions
where the role of IP rights is relatively established, the role IP rights such as geographical indications (GI), trademarks, patents, copyrights, and
design rights, can play in helping the local communities to benefit from the dissemination, commercialization and widespread reach of these
sustainable, cultural heritage products at a larger commercial scale is under explored.
Convention for the Safeguarding of Intangible Cultural Heritage (CSICH) represents an important step forward in the international action for the
preservation of cultural heritage. A “philosophical” perspective sees it as a major achievement because of its ability to transcend pre-existing
conventions, particularly the World Heritage Convention, in which the heritage to be protected is defined by criteria based on the external qualities
of a single cultural manifestation. When these characteristics achieve a certain level of visual impact, they are taken to be indicative of a broader
concern for their protection among nations around the world. In spite of the CSICH's best intentions, its model of safeguarding does not appear to
address the inherent nature of such heritage as well as the values and implications attached to it. Hence, it is a priority to execute intellectual property
rights for sustainable exploitation of ICH and the related heritage products for the greater good of society. There are currently no legal frameworks
that allow Indigenous peoples to register “geographical indications” of their unique products, even though this knowledge is critical to environmental
conservation, biodiversity management, bio-resources, and ecosystem management on traditional lands where Indigenous peoples live. We aim to
establish a framework for developing heritage-sensitive intellectual property and strategies that integrates community participation in the decisionmaking process and decision-making. Community empowerment, legacy skill repertoires, and innovation, and reputation are all discussed in this
study as crucial factors in the conceptual paradigm.
Intellectual property, particularly GI recognition provides a community with an opportunity to generate long-term source of income and may be gained
by demonstrating the items' historical significance and cultural authenticity as well as their originality as unique selling points. Furthermore, in addition
to obtaining GI, a wholistic and strategic view of bundling other relevant types of IP rights such as trademarks, patents and design rights and even
informal IP assets like know-how are critical for commercialization and internationalizing of the GI protected heritage products. For example,
international brand recognition has been achieved by Indian products such as Darjeeling Tea from Darjeeling, Basmati Rice from eight states of
India, Fazli Mango from West Bengal, and Rossogolla from Kolkata, to name a few and these products today stand as example of successful
commercialization in regional, national as well as international markets. We demonstrate that IPR frameworks both legal and strategic or managerial
frameworks with a holistic recognition of not just establishing the legacy of its novelty, but to create a distinct IPR structure that acknowledges the
myriad facets of protecting, sustaining, and monetizing these profound goods and services is needed. As an example, in India, a regional dance
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style might be copyrighted for generations rather than years, but only for the exclusive and “Righteous” beholders of the art. Copyright societies
might help to guarantee that only real performing ensembles are licensed and paid royalties under the Indian Copyright Act. To use the Global IPR
system and make sure that key changes in law are in line with the innovations in Community Heritage goods and services, there are many ways to
do this. As a case study, sharing “BOOND” a start-up started business with protection of pure organic fragrance made in Kannauj, India, which is
traditional product since 1000 AD. This traditional fragrance business is circulated in worldwide but the intellectual property protection is the legal
challenge for this product. Hence, by implementing this research, we will suggest a customize IP protection portfolio model for this start-up. With
that we will also add more start-ups who’s area of business on traditional or heritage product and with a specific time frame suggested customize IP
portfolio strategies to be measured. These start-ups may be in the field of art, culture, and legacy may be spread throughout the world via various
digital platforms, such as digital content and commerce platforms, which can help boost tourism in domestic as well as around the world by allowing
for the widest possible distribution of these items. These items might benefit from licensing and assignment arrangements that increase their
monetary value. IP rights such as trademarks and copyrights become highly relevant for establishing such large-scale international business
strategies.
For long-term economic progress, new ideas and approaches are required to be integrated into the ICH and heritage products arena. The role of
new technical innovations in enhancing the efficiency, nuisance minimization, waste reduction, and increased durability need to be explored. As a
means of encouraging and rewarding innovation related to heritage products, it is critical that inventors have access to speedy and effective
protection methods. Even yet, it’s unclear whether intellectual property (IP) can help or impede the shift to a more sustainable model for community
heritage products. When it comes to broad adoption of environmentally and socially beneficial inventions, the significance of intellectual property
rights (IP) is tied to the need for strategic solutions about how these IP rights are put into use for community benefit.

Andrea Zappalaglio

IP and Environmental Sustainability: Are Geographical Indications the Answer?
Reflections on the findings of the Max Planck Research Team on GIs.

Abstract: The proposed contribution investigates the relationship between EU ‘Geographical Indications’ (GIs) and environmental
sustainability. Particularly, the analysis will focus on Agricultural GIs, currently falling within the scope of EU Regulation 1151/2012 on
‘Quality Schemes for Agricultural Products and Foodstuffs’ (Regulation 1151/2012).
Drawing upon the findings of the recent ‘Study on the Functioning of the EU GI System’ by Max Planck Institute for Innovation and
Competition (MPI), which I have developed as Project Coordinator and main author, as well as on some unpublished data, the paper
focuses on two key points. First, in spite of the fact that this Intellectual Property Right (IPR) is often associated with several dimensions
of sustainability, the specifications of the GI products that appear in the EU register rarely mention environmental concerns. Second,
the abovementioned research by MPI demonstrates that these are completely absent in the justifications of the amendments to the
specifications, thus confirming analogous pieces of previous research.
The paper concludes that GIs indeed contribute to the implementation of greener and more sustainable practices and that they are
particularly suited for this task due to their very nature. However, the lack of focus on the topic of environmental sustainability that
emerges from the texts of the specifications and of the amendments shows that the producers may be uninterested in and/or unaware
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of the potential of this IPR in this domain. The introduction of rules that make references to sustainability mandatory in the specifications
is unadvisable and unrealistic because of the complex and diverse nature of GI products and of the producers’ groups. Nevertheless,
the competent European and national institutions should use the process of reform that EU sui generis GIs are currently undertaking
to make the link between this IPR and sustainability more explicit. Moreover, producers should be even more encouraged and
incentivized to cultivate this link, by including it into the specifications and, in general, into their daily practice.
Devanshi Saxena

Justifying Geographical Indications for Sustainable Development – A call for coherence

Abstract: In recent times, the expansion of geographical indications protection has received a boost. The author argues that the
rationale of sustainable development has obtained the status of a new rationale for the protection of GIs rather than being only a
positive externality of protection. The consequences of this strong rationale are a renewed vigour for a policy push for geographical
indications especially from the EU towards developing countries. At the same time, old criticisms towards justifications for geographical
indications remain and have not been resolved or sufficiently dealt with. There is a lack of coherence between the rationale of protection,
the legal instruments for protecting GIs, the governance of GIs and the empirical data from the field that shows the risks of GI protection.
If we are to accept sustainable development as a new rationale, countries may need to look beyond the four corners of GI law to
achieve this coherence. The paper aims to come up with a checklist of factors that need to be met before a GI law is coherent with this
rationale.

Room 3
(LG 17)
Faculty
of Law

Blockchain, AI & data protection
Chair: David Erdos
Daniel Jongsma

Personal Data Protection and IP Enforcement: (Still) On Collision Course?

Parallel Abstract: This paper discusses how EU law regulates the ability of intellectual property right holders to identify online infringers on the
basis of their IP address. Although questions related to the scope of this “right to information” of right holders have reached the ECJ
Session 4

on many occasions, the precise effect of EU law is still unclear. In part, this is due to contradictory indications by the ECJ as to the
limits set by the EU Charter of Fundamental Rights. This paper proposes a framework that does justice both to the fundamental rights
of intellectual property right holders, and to the right to privacy of internet users. It also concludes that, as things stand, several EU
Thursday, Member States’ implementations violate their obligations under the EU Charter. Finally, the ECJ’s case law in this context serves as a
18:00 to case study on the problematic functioning of the ECJ as a supranational fundamental rights court.

19:00
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Arina Gorbatyuk and Thomas Gils

Patent Transactions and the Use of Blockchain Technology

Abstract: Blockchain is regarded as a game changer in the IT world as it allows to record and exchange information in a decentralized
manner on an unprecedented level. Since the introduction of the technology more than a decade ago, there is hardly any industry that
is not wondering about its applicability to their fields. Intellectual property (IP) is not an exception. IP scholars, practitioners, and
policymakers actively explore the possibility to register, govern, manage, and enforce IP rights via blockchains.
In particular, blockchains may permit to increase the visibility and tradability of IP assets, by developing so-called blockchain-based IP
marketplaces. Whereas several IP rights are subject to registration (such as patents) and registering offices maintain IP databases,
such registers are often territorial in nature and only serve the disclosure function. Blockchain-based IP marketplaces aim to not only
increase the visibility of IP assets and disclose related information but also allow IP owners to trade their intangible assets. Thus, such
marketplaces can be instrumental in facilitating IP transactions. Even though the development of such marketplaces hypothetically has
multiple advantages, their introduction is not without legal challenges which are extensively analyzed in this paper.
In this paper we focus predominantly on the use of blockchains in facilitating patent transactions. In particular, we (1) explore the core
prerequisites of establishing patent transactions; (2) assess whether patent registers disclose sufficient information to third parties to
establish patent transactions; and (3) evaluate whether and to what extent blockchains can facilitate patent exchanges in an efficient
and lawful manner, by reviewing and critically analyzing several currently available blockchain patent marketplaces (such as IPwe by
IBM, IP Chron, and IP Chain).
Francisco Duque Lima

Recreating the Commons: an assessment on the viability of blockchain-based solutions
as an enabler of automatic public license information management.

Abstract: Creative Commons licenses have been a major enabler of creative reuse and remix by allowing authors to publicly license
their works in an accessible way. Regardless of their enormous value, some technological aspects of the public licensing tools,
particularly the need for manual attribution and insertion of metadata, can have a negative impact on the validity and enforceability of
such licenses. In this paper, we evaluate the legal challenges brought by traditional Creative Commons licensing tools and assess how
the deployment of a blockchain-based automatic licensing registry can mitigate them.
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AI and machine learning and computer vision for IP
Chair: Gaétan de Rassenfosse
Egbert Amoncio
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AI for Detecting (a source of) Weak Patents: Measure and Application

Abstract: Weak patents harm innovation while also imposing social costs. However, detecting weak patents is not straightforward as there are no
precise measures to assess legal patent quality directly. This paper addresses this gap by employing an AI-based strategy to disentangle and detect
the sources of weak patents, which could be due to dubious nonobviousness (i.e., obvious patents). I validated and subsequently applied the AIbased obvious design patent measure to show its practical application. This paper establishes a causal link between obvious design patents and
patent pendency to find scalable solutions to the issue of pending patent applications backlogs. I show that obvious design patents result in shorter
patent pendency when the nonobviousness standards are clarified following an exogenous policy shock (i.e., KSR). This result may suggest that,
contrary to previous research, “examiner ignorance” could have some potential benefits to the patent systems. The paper further highlights that the
impact of obvious design patents on patent pendency is contingent on two examiner-level characteristics (i.e., stringency and thoroughness). I
discuss the theoretical, managerial, and policy implications of these findings.

Sebastian Heinrich

Unraveling Technology Networks: Using Text Data and Knowledge Graphs in Science,
Technology, and Innovation Research

Abstract: Most goods today comprise a complex array of technological components – imagine the components of a car, a building, or a mobile
phone. Patents and scientific documents, frequently used to study technological development, mostly account for just a narrow fragment of the
knowledge relevant to a specific technological component, not to mention a complete good. Therefore, a considerable share of the work studying
technology needs to delineate specific technological areas and to identify the respective scientific or patent documents. For example to study the
technological development of electric cars, we must identify the key technologies relevant to electronic cars, e.g., battery technology – known as
patent landscaping. In this study I propose a novel data set to complement and augment existing forms of patent landscaping using classification
systems, citation structure or keyword search.
I use the text of patent and scientific documents to establish a connection to Wikidata, a collaboratively maintained knowledge graph. Wikidata
contains entities (e.g., electric car, battery, or solar panel) and the type of relationships among them, e.g., 'electric car has part battery', where battery
is also an entity in the knowledge graph. This structure constitutes a network structure that can be used to derive adjacent technologies. It further
provides synonyms for entity names (e.g., electrically-powered automobile for electric car). In this study I connect the entities contained in Wikidata
with patent and scientific documents via the occurrence in their title and abstract. I apply two approaches to achieve this, (a) text search using
techniques from the field of information retrieval and (b) entity linking from the field of natural language processing that is closely related to deep
learning in current state-of-the-art implementations. I subsequently evaluate the agreement between the two approaches as well as their respective
characteristics. Further, I study the properties of the resulting network and describe the diffusion process of Wikidata entities identified in the scientific
and patent documents.
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Zihao Li

Protection of Intellectual Property vs Explainability of Algorithm: A Case Study of Online
Algorithmic Pricing

Abstract: With the advent of big data and machine learning, internet platforms can now tailor prices for customers in real-time. As many legal scholars
have pointed out, algorithmic pricing poses a threat to the fundamental values of privacy and non-discrimination, raising legal and ethical concerns.
However, with the application of emerging affinity-based algorithmic pricing, it is highly likely that affinity-based algorithmic pricing bypass the General
Data Protection Regulation (GDPR) mainly because of the protection of Intellectual Property Rights (IPRs). Firstly, this paper is based on the
previous research introducing the concept of affinity-based algorithmic pricing and the taxonomy of online algorithmic pricing. In doing so, the paper
finds that affinity-based algorithmic pricing is easier to lead to privacy intrusion, unfairness and inequality, but GDPR cannot well-regulate it. After
examining the GDPR’s rights (right to know, right of rectification and erasure, right to object and not to be subject to automated decision-making) in
the context of affinity-based algorithmic pricing, this research finds that IPRs and the trade secret law all pose potential hurdles to the implementation
of GDPR.
According to Article 15(3) of GDPR, the exercise of the right to access shall not adversely affect the rights and freedoms of others. Particularly,
Recital 63 highlights that exercising the right to access should not adversely impact trade secrets, intellectual property (IP), and notably, the copyright
protecting the software. It greatly weakens the right itself. Data controllers can also use their IP rights or cite a trade secret to deny such a request
because the output of algorithms and profiling can be regarded to have commercial value. Therefore, it usually falls into the category of business
secrets.
The trade secret legislation also hides online algorithmic pricing and increases its opacity. The new Directive on the protection of trade secrets in
the EU seems to overlook the price algorithms and the relevant data used in setting prices. According to Article 2, trade secrets are defined as any
information that is generally not known or readily available in the circles that normally deal with this type of information. Due to its secrecy and
scarcity, such information usually has significant commercial value, which is why its owners will take reasonable steps to keep it a secret. Thus, it is
clear that price algorithms should fall into this scope, which means that customer profiling data and affinity data (also known as the probabilistic
assumption) about customers should agree with this definition. Although the legislator and the European Data Protection Supervisor (EDPS) have
foreseen the potential tension between trade secrets and data protection, the scope of the guideline is limited. Recital 34, Recital 35 and Article 9(4)
of the new trade secrets law have added that the protection of personal data shall be respected and follow the requirements of the GDPR. However,
this is not sufficient in the context of online algorithmic pricing as, for example, affinity-based algorithmic pricing cannot be covered by such a
provision because it uses non-personal data to make the price, which harmfully impacts the data subjects. When data subjects want to exercise
their rights, the controllers c
an reject their request claiming trade secrets protection. In terms of personal data-based algorithmic pricing, the data subjects may only be able to
access the processing that contains their personal data. However, the accuracy of algorithmic pricing and the model used to calculate the price are
still not accessible, which means that customers are likely to be victimised. In particular, the right to rectification is unlikely to be exercised in relation
to the inferences and probabilistic assumptions made in the algorithms, since it relates to a trade secret.
The proposal of the Data Act demonstrates the potential to reconcile this conflict by empowering users with the right to access generate-data. Such
provision will significantly enhance the possibility for users to access algorithmic data and decrease the information asymmetry between users and
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platforms especially in the context of algorithmic pricing. However, it is worth noting that there are two outstanding problems. Firstly, the Data Act
(proposal) states various types of data, but the difference between different types of data is not clear. Secondly, the Data Act only covers the
generated-data, but users still cannot access the inferred-data. Therefore, this paper concludes that further studies of IP law, data protection law,
EU constitutional law and Data Act are required to strike the right balance among different rights-holders.

Value and IP boundaries
Chair: Ioana Stefan
Francesco Fontana, Antonio De Marco,
Giuseppe Scellato and Elisa Ughetto

G28
Faculty
of Law
Parallel
Session 4

Market value in the life science sector: building the bridge between listed and private
companies through venture capital investments

Abstract: In this paper, we analyze whether the investment choices of venture capitalists can be viewed as an indirect proxy for the
market potential of new technologies, and consequently, they should be considered an important metric to value intellectual property
and the firms owning these intangibles. We empirically test such a hypothesis by using a large sample of enterprises with headquarters
in the US and operating in two R&D-intensive sectors, i.e., biotechnology and pharmaceuticals. We assess the techno-logical proximity
between the aggregate portfolio of patents filed by all VC-backed firms together and that owned by each listed company. We preliminary
find that listed firms’ market valuations are positively correlated to the technological distance between the firms and the aggregate
portfolio of VC-backed startups. This finding suggests that public market participants tend to attribute more value to more mature
technologies, showing a risk-averse approach.
Enrico Bonadio and Aislinn O'Connell

Criticising IP Excesses and Drawing Clear Boundaries for IP Protection

Thursday,
18:00 to Abstract: The book, in sum, will inspect and critique those elements of IP protection which overreach the just reward for the innovative and tip over
into the excessive. By collating these examples across the IP spectrum, we want to take a critical perspective of IP, examining the boundaries of its
19:00

protection and where it has been stretched beyond the confines of what is reasonable. Each individual chapter takes on an aspect of IP which has
been pushed to the limits of absurdity, and critically examines why and how this absurdity has occurred. Taken together, then, the book provides a
practical and forward-looking perspective on the frontiers of IP protection and what is reasonable in protecting intangible property. As a collective,
the book provides a wide-ranging discussion of the borders of IP protection and the purpose of IP laws, examining examples of where those confines
have been stretched to the point of breaking. We want thus to advocate for a fair IP regime, protecting the rights of IP holders but allowing for
circumstances in which the interests of rights holders are balanced against the interests of the public, government, right holders’ competitors,
consumers and other stakeholders. Providing an interesting and topical look at a variety of scenarios where this balance may have been undermined,
in delineating the boundaries of what is excessive IP protection, this book argues for protection of IP in a measured way, praising a regime which
allows progress and exploitation of works in a way which encourages innovation and creativity without penalising legitimate uses of protected works
by subjects other than IP owners or the promotion of public interests.
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Svitlana Lebedenko

Socio-Legal Methods for Intellectual Property and Innovation Studies

Abstract: Intellectual property (IP) legal studies and innovation studies deal with key themes related to the production and diffusion of
knowledge. Yet, there has been surprisingly little dialogue between these fields. A lack of understanding of how law influences the
production and diffusion of knowledge has been particularly salient in the field of IP law. Empirical IP law scholarship has sought to fill
the gaps in understanding the effects of the regulation, primarily using quantitative methods. While quantitatively based studies
demonstrate differences in innovation performance through IP indicators (e.g., numbers of issued patents, R&D expenditure, high-tech
share in world export, and share of new products in sales), they normally do not explain such discrepancies in a broader social and
historical context. There are very few studies approaching IP law from a socio-legal tradition. In this paper, I highlight the value of a
socio-legal method for IP law and innovation research and more specifically detail how the use of semi-structured interviews can be
valuable to study the impact of IP regulation on innovation, uncovering the dynamic social practices of key institutional actors involved.

Patents
Online
session
only

Chair: Antonio Crupi
Jonathan Ashtor

Investigating Patent Examination Quality

Abstract: This project studies patent examination quality empirically, leveraging advances in patent linguistic analysis. Patent quality
in the absolute sense is an elusive concept, and recent scholarship has confirmed that measures of “good” vs. “bad” patents are often
misleading. Moreover, it is often impossible to differentiate the quality of an issued patent from the quality of the incoming application
Parallel and the inherent technological value of the invention itself. Instead, this project focuses on the quality of the patent examination process
Session 4 at the USPTO, which is more conducive to both empirical study and potential policy intervention. Prior scholarship has centered on
grant rates, while focusing less on the quality of those patents that are granted. However, recent advances in patent linguistic analysis
have developed measures of a patent’s claim breadth, technological similarity and claim clarity, and this study uses these measures
Thursday, to investigate examination quality precisely. In particular, the scrutiny applied during patent examination of patents that are eventually
18:00 to granted, as well as the relative influence of exogenous factors (such as the examiner’s seniority, workload and Art Unit effects) vs.
intrinsic factors (including the quality of the incoming application and technological attributes of the claimed invention), are studied.
19:00
Additionally, the predictability of patent examination, an important test of whether the administrative process is functioning according
to the applicable laws and regulations, is evaluated. Specific policy concerns are also explored, and recommendations for future policy
improvements are investigated.
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Bernhard Ganglmair, W. Keith Robinson
and Michael Seeligson

The Rise of Process Claims: Evidence from a Century of U.S. Patents

Abstract: We document the occurrence of process claims in granted U.S. patents over the last century. Using novel data on the type
of independent patent claims, we show an increase in the annual share of process claims of about 25 percentage points (from below
10% in 1920). This rise in process intensity is not limited to a few patent classes but can be observed across a broad spectrum of
technologies. Process intensity varies by applicant type: companies file more process-intense patents than individuals, and U.S.
applicants file more process-intense patents than foreign applicants. We further show that patents with higher process intensity are
more valuable but are not necessarily cited more often. Last, process claims are on average shorter than product claims; but this gap
has narrowed since the 1970s. These patterns suggest that the patent breadth and scope of process-intense patents are overestimated
when claim types are not accounted for. We conclude by describing in detail the code used to construct the claim-type data, showing
results from a data-validation exercise (using close to 10,000 manually classified patent claims), and providing guidance for researchers
on how to alter the classification outcome to adapt to researchers' needs.
Dan Burk

Patents in Action

Abstract: In this paper I consider the construction of patents as social practices. The goal is to observe patents in action, that is, to
catch patents in the act of becoming patents. This method of “following the action” is well established in the scientific arena, where the
processes that lead from controversy to acceptance of stabilized scientific facts has been extensively explored. Given that patents
share much of their form and language with technical literature, we might expect that patents also share many of the same mechanisms
for semantic closure and stabilization. Indeed, much of the scholarship critiquing current patent practice implicitly assumes that the
patent functions as a form of technical document.
Careful consideration of the artifices by which a new patent is staged reveals parallels to the known staging of technical papers,
including as the recruitment of rhetorical allies, semantic fortification against subsequent challenges, and trials of cognitive strength. In
each situation, assertions about, respectively, science or innovation become coherent facts only if subsequent recipients are induced
to accept them as such.
But patents in action depart in significant respects from science in action. Patent formation employs its own decidedly non-scientific
strategies for settling controversies and reaching closure. In particular, the patent is formed in a process that largely sidesteps the
sociotechnical mechanisms of peer review and material experimentation, substituting instead a set of legal and procedural affordances
intended to facilitate closure. Thus, following the action from which the stabilized patent is fabricated reveals the patent as a uniquely
legal, rather than technical, social object.
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Deep fakes, antitrust and automation
Chair: Leonidas Aristodemou
Kalpana Tyagi

Only
session
only

Control, Shift and Paste: Yes, this is deep fake (!) - A comparative and inter-disciplinary
perspective

Abstract: The divide between true and false, real and imaginary has never been so thin. The emergence of big data and Artificial Intelligence (AI)
has turned science fiction into a mundane reality. This paper concentrates on unsupervised learning, the recent rise of deep fakes, and the potential
role of copyright & related rights, exceptions and limitations therein, and personality rights to ensure a balanced application of the technology. Using
inter-disciplinary insights from law, economics and the technical literature, the article takes a holistic view on the uptake, adoption and the future of
deep fakes. Considering the centrality of personality rights to deep fakes, the paper also explores the potential foundations of an EU-wide personality
rights framework. It crucially examines the future acceptance of deep fakes, and considers the potential role of the blockchain technology to prevent
the apocalypse of a potential infodemic following from the widespread prevalence of deep fakes.

Robin Mamrak

(Foreign) Innovation and the Antitrust Case Against Xerox

Parallel
Session 4 Abstract: How does antitrust enforcement against patent-based monopolies affect innovation domestically and abroad? I address this question by
Thursday,
18:00 to
19:00

analysing the impact of compulsory patent licensing following the antitrust case against Xerox in the early 1970s. Xerox was the monopolist in the
market for plain-paper copiers because of its large patent portfolio and its refusal to license competitors. In 1975, Xerox was ordered to license all
its copier-related patents in the US and abroad. I show that this had a large positive effect on subsequent innovation, measured by a disproportionate
increase in patenting in technologies where Xerox patents became available. Xerox patents were also cited more frequently after 1975 relative to a
set of matched control patents. However, the positive effect is primarily driven by increased innovation by Japanese firms. Thus, most of the benefits
accrued to foreign competitors.

Jesus Manuel Niebla Zatarain

Automated Technology and the Generation of Copyrighted Works: Establishing
Boundaries for Robotic Authorship

Abstract: This collaboration has two purposes: it introduces the reader to the state of the art in computational creativity, and describes what advances
were made in the field of robotics that makes them consumers and producers of copyright protected works. It is this type of system, and this type of
creativity, that so we argue would benefit from “being constrained by legal rules by design”. Secondly, it will look at the legal environment that is
specific to such activity. Unfortunately, computer generated works are a very recent development, and most legal systems are still trying to find the
right legal framework for them. If we want to program computers to be law complaint creators, that is a problem, as we try to hit two moving targets
at the same time: the technological problem of how to turn law into computer code, and the legal problem of identifying what the law in this field
actually says.
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Parallel session 5: Friday, 8:30 to 10:00
IP and the circular economy
Chair: Elisabeth Eppinger
Anne Rainville and Magnus
Buggenhagen

Room 1
(LG 19)
Faculty
of Law

Technological innovation in circular business models - Measuring the impact of patenting
activity on material flows for circular economy transitions

Abstract: This paper examines patenting activity in resource reducing, reusing, or recycling technologies for its influence on material
flows in order to better understand the role of innovation in circular economy business models. Situated within a theoretical framework,
correlation tables are conducted to explore this relationship. While patent numbers correlate strongly with the amount of waste treated,
it also shows a moderate positive correlation with the recycling rate as well as the incineration percentage of waste.
Giovanna Capponi, Carolina Castaldi,
Laura Piscicelli and Patricia Peñalosa

Doing it right: organizational challenges aligning circular economy ambitions and
intellectual property right strategies

Parallel Abstract:
Session 5 Motivation
Friday,
8:30 to
10:00

The mission of the circular economy (CE) is the one of fundamentally transforming existing systems of production and consumption (Ghisellini et
al., 2016; Geissdoerfer et al., 2017). Such a mission is a complex one and indeed much research has already investigated the barriers and challenges
of implementing CE initiatives (Kirchherr et al. 2018). By now we have an increasingly clear picture of the systemic issues that matter (Bauwens et
al., 2020; Vermunt et al., 2019). This emerging research strand is also starting to acknowledge the role played by property rights, both physical and
intellectual ones (PRs and IPRs), (Ballardini et al., 2020, Eppinger et al., 2021). There is evidence of original equipment manufacturers (OEM)
frustrating product reuse or Right to Repair circular economy initiatives, for instance by designing products in such a way that reuse is difficult or by
suing independent repair shops that do not use their IPR-protected proprietary components or exploiting copyright laws to block the circulation of
repair manuals (Krystofik et al., 2015; Svensson et al., 2018; Whalen et al., 2018).
From an organizational perspective, IPR issues might appear peripheral or technical. Instead, they can be critical for the successful implementation
or failure of CE initiatives, and they can also interfere with organizational ambitions towards sustainability in general and CE in particular. Our starting
point is that we observe a great variance in how companies with CE ambitions deal with IPR issues, hence this warrants a deeper understanding of
the mechanisms at play.
In this paper, we claim that IPR issues prompt organizational tensions for firms active in CE initiatives, hence an organizational perspective originally
complements the legal/system perspective. Such tensions can lead to different solutions, the feasibility of which will depend on firm-level factors
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and contextual ones alike. Furthermore, we look at both incumbent companies and start-ups, because we expect such tensions and solutions to
vary between these two types of organizations, given the many differences in capabilities and resources related to their distinct development stages.
Our aim here will be to answer three related questions:
• Do organizational tensions arise because of misalignment between IPR strategies and CE ambitions and, if so, which ones?
• What are solutions for firms to solve these tensions?
• How do tensions and solutions differ for incumbent firms (transitioning to CE/with CE ambitions) vs startups (with CE as their main mission)?

Sheetal Menon, Pratheeba Vimalnath,
Frank Tietze and Nigel Clarke

Circular economy for electric vehicle battery waste in the EU and the UK: A patent
landscape analysis for end-of-life solutions

Abstract: The circular economy (CE) is built on the premise of using as few resources for as long as possible to reduce waste generation as much
as possible. Europe has been striving towards CE since at least 2015 with the issuance of the European Commission’s (EC) Circular Economy
Action Plan. CE promotes a life-cycle approach to slow-the-loop and close-the-loop of product life-cycles , by adopting strategies such as reuse,
repair, remanufacture, refurbish, or cascaded uses of end-of-life (EoL) batteries to slow product life-cycles; alternatively push for recycling and
market creation for secondary raw materials are undertaken to close-the-loop. A push for CE practices for waste batteries of electric vehicles (EV)
would promote several benefits, including: (i) carbon footprint reduction from mining of virgin metals; (ii) alleviating negative spill-overs from mining
operations on local communities and ecologies in mineral-rich geographies; and (iii) managing disruptions of critical supplies by safeguarding against
geopolitical risks in mining countries in Asia, Africa, and South America.
The present study is the first phase of a broader research project on ‘Managing intellectual property for circular economy approaches for EV battery
waste’. While the overarching objective of the research project is to investigate the under-explored relationship between intellectual property (IP)
and the circular economy, the objective of the present study is to analyze the patent landscape of EoL solutions for waste electric vehicle (EV)
batteries in the context of the EU and the UK.
Objectives of this study: Conduct a patent landscape of end-of-life (circular) solutions from 2001 to 2021 in the European jurisdiction to determine
the following1. Analyze patent filings (incl. applications and grants) in EoL solutions for waste EV batteries
2. Identification of key EoL actors in the European jurisdiction
3. Determining inter-organizational and cross-country collaborations
4. Analyse transactions between assignor and assignees in the field
Prior to determining how IP is strategically used by actors in the circular context, it is pertinent to understand how the landscape for CE in waste EV
batteries is emerging.
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Marc Wangrin, Pratheeba Vimalnath and
Frank Tietze

Enabling the circular economy: An exploratory study on IP challenges faced by actors in
innovation ecosystems

Abstract: This exploratory study provides an overview of circular economy related intellectual property (CEIP) challenges that actors
in circular economy innovation ecosystems (CEIEs) face. Therefore, findings from a systematic literature review are combined with
empirical evidence from semi-structured interviews with different actors in CEIEs, including original equipment manufacturers as well
as end-of-life solution providers of different company sizes and manufacturing industries. The key contributions of this paper to the
literature are: (i) the systematic literature review of IP challenges in the CE context; and (ii) the CEIP challenges framework, which
confirms and extends the findings from the literature by cumulating and categorising various IP challenges mentioned in the conducted
interviews according to three levels, namely intra-organisational, inter-organisational, and ecosystem.

Room 2
(LG 18)
Faculty
of Law
Parallel
Session 5

Themed session
‘Impact licensing’ - Delivering social impact through IP licensing in the pharmaceutical and environmental fields:
Current business practices and novel business models

Friday,
8:30 to
10:00

EPIP Conference 2022 I Cambridge

Chair: Omer Hiziroglu
Organizer: Mark Wilson (Licensing Executive Society/ LES)
Panellists: Johan Moyersoen, Morris Berrie, Mark Wilson

69

Copyright exceptions
Chair: Niamh Tumelty
Jacopo Ciani
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Faculty
of Law

Abstract: In the commercial practice, personal data are treated as a tradable good and are even more often accepted as a counter-performance
alternative to money. The existing civil law legal framework struggles in accepting this and reveals the frequent and sometimes glaring contradiction
between acknowledging the economic value of personal data but denying that they may act in the economic reality as a counter-performance for
the supply of services.
The paper claims that rights over personal data should not be an obstacle to the personal data trade, without undermining human rights and personal
identity. The paper aims to show that the right to personal data protection does not exclude nor in any way conflict with the existence of economic
rights over data and personal data acting as a counter-performance for the supply of services. The assumption is that the commodification of
personal data is an economic reality that the law should not deny nor contend, but instead accommodate. While common law countries found their
ways, distinguishing a right to privacy from a right of publicity, civil law countries should look at the previous experience of copyright law and consider
rights over data as a Doppelrecht, both personal and economic in nature.
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Session 5 Leanne Wiseman and Taina Pihlajarinne
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Economic and moral rights over data for governing unitarily their circulation on the
market: Lessons from copyright law.

Opening Copyright laws for the Circular Economy

Abstract: Increasingly, manufacturers are embedding our everyday smart goods, such as fridges, washing machines, computers and smart phones
with computer software with digital locks that prevent consumers from accessing repair information, repairing or seeking third party repairs when
these devices malfunction or stop working. The inability to repair the goods, vehicles and machines that we buy is increasingly and globally important
as countries transition to Circular Economies.
The inability to repair the things we own is not only a household problem. Commercial businesses, hospitals and farms all encounter difficulties in
accessing repair information about their machines and products that they purchase and own. During the Covid 19 Pandemic, we have seen the
inability to access service information for life-saving medical devices, such as ventilators, putting patients’ lives at risk.
At the heart of the legal and regulatory barriers to repair is the Intellectual Property (IP) law regime. Manufacturers use the copyright in the computer
software of digitally enabled goods to ‘lock up’ the products. In effect, this ties consumers to the products’ manufacturers for repair and service.
Manufacturers rely upon the copyright scheme of technological protection measures (TPMs) developed in the 1990s to protect music and other
copyright content online, to prohibit access to the underlying software programs that are now embedded in everyday smart appliances. It is not only
copyright and TPMs over the embedded software that are being used to prevent access and repair but also contributing to the problem are the
copyright licences that restrict access to the technology itself and the repair information in service manuals.
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This inability to conduct repair or access repair information has given rise to an international Right to Repair movement and correspondingly
legislative initiatives, that began in the United States in 2012 and has spread more recently to the EU and Canada. Put simply, the international
Right to Repair movement has a multi-pronged approach: empowering consumers with rights to access repair and service information; repair their
goods without going to an authorized agent or to choose to have their own third party repair their goods, and requiring manufacturers of smart goods,
cars and equipment to make their diagnostic tools, manuals, and other repair-related resources available to any individual or business, not just their
own dealerships and authorized agents.
Many countries have now started to take steps to reform and improve regulations to address the inability to repair products recognising the
contribution that discarded products are making to the global waste crisis. In the European Union (EU), for example, Ecodesign Directives and
Circular Economy Action Plans have been introduced to address overconsumption and waste. A key pillar of the EU’s reform is requiring
manufacturers to make their products more easily repairable by design.
Australia has made a commitment to the United Nations Sustainable Development Goals, yet compared to its European counterparts, Australia has
been somewhat slower to address UN SDG 12 and 13 Responsible Production and Consumption through adoption of right to repair initiatives. That
said, a 2021 Australian Productivity Commission inquiry into the ‘Right to Repair’ made a number of key recommendations that highlighted many of
the ‘significant and unnecessary’ barriers to repair that are being experienced. Among their deliberations, was the recognition that Australian
Intellectual Property laws, in particular Copyright law, warranted amendment to facilitate access to repair and service information. To ensure better
access to repair and service information, recommendations were made to amend Australian copyright laws to facilitate the accessing and sharing
of repair information (such repair manuals, and repair data hidden behind digital locks).
The focus of interest behind promoting repairs are different in the US, Australia and EU. In the EU, the focus is currently mostly in the circular
economy and sustainability interests, while in Australia and US the consumers´ interests and issues relating to competition are emphasised more.
The aim of this paper is to compare and contrast the approach to different regulatory right to repair initiatives in the Australian and European context.
We will focus our paper on the opportunity that copyright reform, through an ‘opening of copyright’ could provide to Countries seeking to transition
to a more environmentally friendly circular economy model.
[…]

Branislav Hazucha

Copyright and Benefit Sharing: A Case of Mashups and Other Transformative Uses

Abstract: Copyright law is deemed to be based on the moral maxim which requires that “no one should reap where she has not sown”. Civil remedies
in copyright law thus does not allow only for compensations of losses suffered by right holders, but also for transfers of unjustly gained profits. This
issue begins playing even a more vital role on social networks which allow so-called “demonetization” of revenues. It permits the right holders not
only to request for blocking of the copyright infringing content uploaded by social network users, but also for sharing or transferring of all the
advertising revenues generated by the concerned content.
This Paper therefore scrutinizes such unjust enrichment considerations in copyright law and business models adopted by social network operators
in practice with focus on so-called user-generated content or mashups. To examine how the general public perceives such activities, an online
survey (2,000 respondents) was conducted in four countries with different legal and cultural traditions, such as the Germany, France, United States
and Japan (500 respondents from each jurisdiction). The survey relied upon five vignettes with coded factors such as humorousness, criticism, the
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benefits gained by the wrongdoer, the size of moral and economic harm suffered by the affected rightholder, and malicious intent to cause such
harm.
The collected data shows that the public clearly strongly perceives as wrongful the cases where any economic or moral harm was intentionally
caused to the author of the used copyrighted work. Especially, the respondents from France and Germany were sensitive to moral harms. This
indicates a deep embedding of compensation considerations in social norms recognized by the public. Nonetheless, the public also, to certain
degree, deemed as important to share profits in the cases where no harm was caused to the copyright holder. The results therefore shows that the
public supports unjust enrichment and benefit sharing considerations, but only in limited extent.

Naama Daniel

Lost in Transit – How Enforcement of Foreign Copyright Judgments Undermines the
Right to Research

Abstract: This paper uses a theoretical and doctrinal perspective to analyze the threats posed to the right to research by global private international
law instruments on recognition and enforcement of foreign copyright judgments. The paper starts by demonstrating that the right to research is an
integral part of the copyright paradigm. It emphasizes that the right to research serves as one of the internal balances of copyright, aimed at promoting
innovation and creativity. It then argues that because the right to research may differ from state to state, it is especially vulnerable at the transnational
level. The paper analyses recent efforts to negotiate international instruments on the enforcement of foreign copyright judgments and reveals the
threats such instruments pose to the right to research. Specifically, it demonstrates that the right to research is susceptible to abusive use of strategic
foreign judgment enforcement proceedings. Then, the paper conceptualizes the application of private international law as a legal transplant within
copyright law. It argues that this conceptualization assists in understanding how applying private international law rules to copyright may interfere
with internal copyright balances, and moreover – how it may undermine, and even nullify, the right to research. Finally, the paper outlines possible
solutions to address the threats and problems revealed by the analysis. Most importantly, it proposes that the discussion on any international
instrument on the enforcement of foreign copyright judgments should take place under the auspices of the World Intellectual Property Organization
(WIPO), copyright-expert forum that will protect the right to research.
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Finance, productivity and technological opportunity
Chair: Kelvin Willoughby
Grid Thoma

Patents as Real Options

Abstract: Using the real option approach and the binomial decision tree model, patent value is discussed in terms of how patent
protection gives firms flexibility in making investment decisions on whether or how to continue exploiting the underlying invention in the
commercialisation phase.
The results of this paper, in agreement with predictions of current financial theory, indicate that patent real option value increases when
the following input factor conditions exist: increased patent asset value, longer time to expiration of patent protection, higher interest

EPIP Conference 2022 I Cambridge

72

Friday,
8:30 to
10:00

rates, larger variability of future values of the patent asset, decreased patent commercialisation investment, and lower cost of delay in
commercialisation investment decisions.
Furthermore, patent real option value sensitivities are estimated for each of these input factors of the binomial decision tree model.
More broadly, the paper provides a novel valuation tool for the monetary appraisal of patents and contributes to the IP literature on
devising timely indicators of innovative activities.
Greg Graff, Charlie Degrazia and
Nicholas Rada

A Technological Opportunity in Agriculture

Abstract: The process of innovation – from idea creation to invention to commercialization – is fundamental to lifting firm productivity and, thus,
economic growth. Central to this process is facilitating funding to firms. Over the past half century, the primary source of growth for farms in U.S.
agriculture has come from improvements in productivity. The economics literature has repeatedly pointed to long-term investments in agricultural
R&D as the predominate driver of those productivity gains. In 2010, private R&D investments for agricultural sectors (i.e. crops and livestock) had
reached $10 billion globally, while total combined agricultural and food industry R&D was closer to $20 billion (Fuglie, et al., 2011). Virtually all
private research investment was accounted for by major corporations, who started accelerating investment after 2002 when world commodity prices
started climbing (Fuglie, 2016).
Entry costs for firms focused on innovations in the agricultural space have historically been high due to the long-term nature of research, the spatial
heterogeneity for their applications, and the economies of scale characteristic of many agricultural markets. In the late 1990s and early 2000s, a
new approach to funding the innovation process emerged, venture capital (VC). VC investors specialize in moving promising inventions and business
ideas from inception to commercialization within the context of a newly created firm (Arque-Castells, 2012). In 2010, total venture capital investments
in startups focused on farm production technologies was about $400 million. Investments in VC-based agricultural startups grew to $7 billion by
2018 (Graff et al., 2020). According to industry group reports, by 2020, investment in agricultural technology startups had risen to over $15 billion
(AgFunder, 2021). In little more than a decade, venture capital has become a significant source of private investment in agricultural R&D.
Some scholars have hypothesized that VC investors were attracted to agriculture following the 2002 climb in global commodity process, which
increased farmers ability to spend more on new technologies as well as signaled to input suppliers a long-term tightening of global food supplydemand balances (Fuglie, 2016). Others have suggested that a shift towards cleantech and biofuels in the 2000s introduced VC investors to
agriculture (Graff et al., 2020). It could be that the culmination of various general-purpose technologies (cloud computing, satellite imagery, vehicle
automation, gene editing) allowed for a heightened response by investors to maximize economic benefits across multiple sectors of application,
including agriculture which has historically had high internal rates of return on research (Hurley et al, 2014).
Our research objective is to better understand the relationship between emerging technological opportunity and the large, exogenous shock in
private, venture-capital funding of privately held agricultural startup firms. In particular, we investigate the agricultural startup firm life-cycle. Within
that cycle of firm birth, investment, and eventual exit, what is the relationship between patents and firm financials as the firm grows or fails?
Importantly, where (in which industries/subsectors) were technological opportunities more pronounced? Do firms that patent have more successful
financings and exits than those that patent little or not at all? What is the characteristic of technological opportunity? Was the distribution of patented
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inventions that lifted agriculture’s technology ceiling and expanded production possibility frontiers skewed, and if so, towards which technologies
and in which subsectors?
To investigate these issues, we have created a unique dataset of privately-held agricultural startup companies queried from four commercial
databases: Venture Source (now CB Insights), Crunchbase, Pitchbook, and CapitalIQ. Following a careful matching process among these four data
sources, we identified over 7,300 distinct firms founded in the United States on or after 1987. Of these agricultural startups, we matched 6,170 to at
least one establishment in the National Establishment Time Series (NETS) database, an 81% match rate. The NETS database is the most
comprehensive source of establishment-level economic information available to economic researchers. We also matched the agricultural startups
to assignees listed in the USPTO’s Pre-Grant Publication (PG Pub) and Granted Patents databases. Of those 6,170 agricultural startups with
economic information, we found 10% (634 startups) had one or more published patent applications or patent grants. Among the 6,170 agricultural
startups with economic profiles, 35% (2,214 startups) have venture capital and other financing deals reported in the original data source from which
they were drawn (VentureSource, Crunchbase, Pitchbook, or CapitaIQ). Of the 634 startups with patent filing activity, 72% (458) have reported
financing deals.
We propose to provide an overview of our unique dataset, and characterize the full scope of industry and/ technology categories in which these
private startups report themselves to be engaged. We will assess which of those industry and technology categories have been preferred by venture
capital investors and explore the research hypotheses detailed above.

Pengbo Qi, Yifeng Philip Chen and
Chander Velu

The Impact of Robotics and Digitization on Firm-level Productivity

Abstract: In this study, we investigate how robotic technologies affect firm-level productivity and how the effect is moderated by digitization. We
conduct regression analysis to examine these relationships, focusing on manufacturing firms in the United States between 1976 and 2013. Our
findings reveal that there is an inverse U-shaped relationship between robotics and productivity, which is moderated by the degree of digitization.
We suggest that the replacement of routine tasks with robots is the main driver of productivity growth. We also find that productivity tends to decline
after reaching a peak. We suggest that this may result from robots increasingly being adopted for non-routine tasks, which creates dissonance in
the existing arrangements for organizational routine coordination. Such disruption to organizational routines and their coherence leads to declines
in productivity. In addition, we show that digitization interacts with robotics and enhances robot productivity. The generative, malleable, and
combinatorial properties of digitization ameliorate the robot and organizational routine tension. We discuss the implications and contributions of our
findings for managers and researchers.

David Heller, Laurie Ciaramella and Leo
Leitzinger

Intellectual Property as Loan Collateral: Evidence from France

Abstract: We use novel administrative data from France to provide first systematic evidence on the use of intellectual property (IP)
rights, i.e., trademarks, patents, and designs, as business loan collateral, and study how formal IP right publications affect
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collateralization by mitigating information frictions associated with IP rights' uncertainty. We show that the majority of IP-backed loans
involve trademarks and are granted to SMEs. We document a large positive effect of IP pledges on firms' use of debt and subsequent
real economic activities. We exploit the launch of online repositories at the French IP office in 2006 as an exogenous shock to accessing
publication information for trademarks. We find a positive effect on the timing of collateralization, the effect being more salient for firms
operating in highly competitive environments, with competitors located in regions with better ex-ante broadband internet access, and
for informationally opaque borrowers. Our results highlight that uncertainty over IP can delay its use to secure loans and disclose new
evidence on the ability of IP rights to enhance access to finance.
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Laurie Ciaramella, Dietmar Harhoff and
Cristina Rujan

Abstract: The financing of small and medium-sized firms (SMEs), and more specifically young, growth-oriented SMEs, here referred to
as start-ups, is subject to various forms of market failure. Government intervention may be necessary in order to incentivize financiers
to provides the necessary capital. In this paper, we study the impact of an exogeneous sharp decrease (and increase) in the cost of
R&D labor on various start-up performance outcomes, with an emphasis on their innovation outcomes (intellectual property) and access
to VC funding. To do so, we exploit (1) the features and (2) the reformation of the French Jeune Entreprise Innovante (JEI) policy, both
of which providing an ideal set-up for causal empirical analysis.

Parallel
Session 5 Elena M. Tur and Arjan Markus
Friday,
8:30 to
10:00

Young Innovative Companies

Repeated examiner-attorney interaction and patent approval

Abstract: Whether a patent application is approved and how fast can be influenced by factors other than its technical merit. We posit
that interactions between examiners and patent attorneys smoothen the application process, increasing grant likelihood and speed.
We combine data from the USPTO PatEx dataset with the PATSTAT database, studying over 3 million applications in 2001-2014. We
show that previous examiner-attorney interactions, and the percentage of those that led to approval, both increase the probability of
grant and decrease the length of the process. For an average patent, with a lag of 38.19 months, every additional examiner-attorney
interaction speeds up future grant processes by 3.2 days, and every additional percentage point of success in their interaction speeds
it up by a further 2.5 days. We conclude that communication between examiners and attorneys increases mutual understanding and
reduces friction between applicants and granting institutions. Our findings have implications for different types of stakeholders of the
patent process, including examiners at the patent office, patent attorneys, and companies that apply for patents.
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Fabio Manenti and Luca Sandrini

Patents with Simultaneous Innovations: The Role of the Non-Obviousness Requirement

Abstract: In this paper, we model a two-stage duopolistic game where firms first simultaneously invest in R&D and then compete. We assume that
firms can invest either in non-competing innovations or in substitute technologies. Innovation is uncertain, and if successful it can be imitated by a
rival firm. Patent protection prevents imitation and is granted to inventions with a sufficient degree of innovativeness. We show that compared to a
regime where also negligible innovations are patentable, the introduction of a non-obviousness requirement for patentability can lead, potentially, to
positive effects on market efficiency. However, we show that setting a non-obviousness requirement that is excessively strict may severely hamper
social welfare. The correct level of non-obviousness is influenced by the uncertainty in the R&D process, the R&D trajectories of the firms, and their
licensing behaviour.

Tetsuo Wada

The European Patent Office as a preferred authority by US technology giants: an
empirical study on international patent application routes

Abstract: This paper empirically examines the determinants and the consequences of the choice of PCT and International Search Authority (ISA) at
two levels – corporate applicant level and individual patent family level. Both the PCT and the EPC are preferred as international application routes
when an applicant has more experience in foreign prosecutions. US applicants tend to choose the EPO over the USPTO as their ISA when they are
more experienced in international applications and inventions are more valuable. The more complex an invention is, the more likely it is for both the
EPO and the USPTO to delay International Search Report (ISR). Relative first action lags can be similarly affected by the relative timing of EPO’s
search reports and US first office actions. Incorporating the relative timing as an instrumental variable, there is evidence of examination spillover
from EPO to USPTO, in the sense that the probability of patent grants at the first office action by the USPTO becomes smaller after the issuance of
EPO search reports.
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Patent infringement and litigation
Chair: Christian Helmers
Christian Sternitzke and Sascha Walter

Unclear patent boundaries and patent infringement

Abstract: Legal scholars have long speculated that unclear boundaries of patents lead to patent infringement. However, the debate in economics on
improving patent quality has mostly ignored this. This study is one of the first to explore how claim clarity, per se and together with claim limitations
(a driver of patent scope), affect the likelihood of patent litigation and of winning a litigation lawsuit. Our findings suggest that clearer patents are
litigated significantly less, in particular if they are narrow in scope, and that claim clarity increases the chances of winning in court.
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Robert Heurlin, Marcus Holgersson,
David Andersson and Fredrik Tell

What influences perceived justice in patent litigation among SMEs?

Abstract: Patent systems are created to incentivize investments in innovation and stimulate knowledge diffusion through temporary
rights to exclude others from using an invention. However, in the end the ultimate mechanism of exclusion is patent litigation in court
and to fulfill this function the users of the system must have trust in the system and perceive it as fair and just. Unfortunately, we know
very little about how smaller actors, such as SMEs and entrepreneurs, actually perceive justice in these situations. We address this
topic through interviews with 40 Swedish SMEs, entrepreneurs and patent attorneys involved in patent litigation to investigate which
factors influence the perception of justice in patent litigation. Our results show that challenges and factors influencing the perception of
justice not only surface in, or are caused by, the actual court process and do not only relate to economic constraints, but relate back
to the phase of patent application and the time between patent application and potential litigation. Drivers of perceived justice also
include knowledge and resource constraints, limitations in contracting and documentation, and individual level emotional factors. We
make the case that changes to the litigation process for SMEs is also only part of a possible solution and that policies to better prepare
small firms for what is needed to protect their inventions in court are needed.
Miryam Martin-Sanchez and Abel
Lucena

Business group affiliation and the risk of PAE litigation

Abstract: Using novel data on US public firms, this paper investigates the preferences of patent assertion entities (PAEs) to choose
target companies. Drawing upon signaling theory, we argue that business group affiliation can be interpreted by PAEs as an informative
attribute about the superior value creation capabilities of affiliated firms (compared to standalones). PAEs, as rent-seekers, could
leverage this information to identify opportunities to extract rents. Consistent with our argument, we find that PAEs tend to sue more to
companies having business affiliations than companies without such affiliations. However, business groups differ from one another in
a range of observable attributes, generating differing opportunities from rent extractions. We also examine the role of three business
group characteristics in conveying information to PAEs. The results show that the bigger the business group, the more attractive to
PAEs. Likewise, the higher the technological overlap, the greater the probability of being sued. Our results also reveal that the
organizational distance is not a key driver.
Cesare Righi

Continuation Patents and Litigation

Abstract: Continuations allow patentees in the United States to modify the scope of previous patents, leading to concerns
about patent disputes generated by changes in patent boundaries. I show that continuations are litigated more often than
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original patents, even after controlling for patent and invention characteristics. I also exploit the pre-grant publication of
patent applications and the timing of continuation grant to show that continuation grant increases litigation. The effect is
stronger when the textual distance between the claims of a continuation and those of its original patent is greater, suggesting
larger changes in scope lead to more disputes.

Inventor mobility, public research and technology proximity
Chair: Anna Chatzimichali
Daniel Brown and Maria Roche
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The Ties That No Longer Bind: Inventor Mobility and Patent Litigation

Abstract: The retention of inventor-employees represents a core strategic concern for firms in innovative industries. In this paper, we
examine the impact of reduced patent enforceability on the mobility of inventor-employees and explore alternative retention methods
firms can employ when legal instruments become less effective. To analyze this potential effect, we use the US Supreme Court ruling
eBay Inc. v. MercExchange, L.L.C., which decreased the use of injunctions in patent infringement cases and, consequently, the risk
firms and individuals faced from being sued for patent infringement. Our analyses rely on difference-in-differences specifications that
include state-year, firm, and technological fixed effects, and a host of other controls. Using patent application data to track the
movements of 40,714 early career patent inventors before and after the ruling, we find that in the post period, inventor-employees at
firms with a greater history of litigiousness are relatively more likely to leave their employer. In accordance with job embeddedness
theory, we find that both greater fit and stronger links mitigate the impact of the ruling, providing alternative retention strategies that
can insulate firms from legal shocks.
Li Liu, Eduardo Melero and Neus
Palomeras

The effect of collaboration on inventor mobility: quasi-experimental evidence from
inventor death

Abstract: This paper explores the effect of within-firm inventors’ collaboration on inventors’ mobility by leveraging the premature death
of a collaborator as an exogenous shock on collaboration break. Utilizing the death events as an exogenous shock on collaboration
break, we conduct a Difference-in-Difference analysis and find that inventors who experience a premature death of a collaborator are
more likely to move than inventors who do not experience the death shock. The finding suggests that a collaboration break increases
the likelihood of an inventor’s mobility. Seo (2021) finds that one more collaborator increases inventors’ mobility. This paper finds that
one less collaborator also increases the inventor’s mobility, which suggests that the effect of collaboration on inventors’ mobility is
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asymmetric. Further, this paper provides some insights into complementarity patterns between inventors within the same firm,
extending our understanding of substitution and complementarity of human capital within the firm.
Charlotte Guillard and Charlotte
Campbell

The role of IP in the journey from public research spend to innovation in the UK

Abstract: The UK Government has set the target of being the most innovative country in the world by 2030 . UK Research and Innovation (UKRI) is
the national funding agency investing in science and research, with a budget of £25 billion to invest in research grants over the next three years.
Intellectual Property (IP) is aimed at fostering innovation by ensuring returns from investments are captured and by enabling knowledge to be codified
and more easily accessible.
Current studies investigating the role of IP in translating research into innovation reveal IP filing rates of around 20-40% amongst public research
grant recipients. IP commercialisation success has been measured through IP licensing and spinout creation, and further non-monetary benefits are
observed from knowledge exchange through public networks.
The role of IP in the journey from research to innovation is wide and complex, and several questions remain to be answered. In this paper, we aim
at better understanding the role of IP in translating public research grants into innovation outcomes, in particular commercialisation.
We use UKRI Gateway to Research Data (GtR) on grant allocations by the 7 research councils between 2010 and 2020, which we cross-validate
with different sources of IP data. This dataset provides links between research grants, IP outcomes, including patent and trade marks, and different
forms of innovation outcomes.
This work investigates whether and how grant recipients rely on IP to protect their inventions and creations, accounting for funding characteristics.
We also analyse whether commercialisation outcomes achieved by grant recipients differ for those that protect their inventions and creations using
IP. Investigating these questions will aid understanding the value of IP and its role in translating research grants into innovations to achieve the
greatest benefits for UK innovation.
We address several gaps in the literature by investigating the impact of follow-on funding on time taken to file for IP, and the role of IP use in
achieving commercialisation outcomes. We also broaden the range of commercialisation outcomes assessed, differentiating between direct
commercialisation by the inventor (spinout creation and clinical trials that aim to introduce a product to market in the medical field) and indirect
commercialisation (IP licensing and collaboration with the private sector). By comparing to the commercialisation outcomes of grant recipients that
do not file for IP, we are able to better understand whether IP protection increases the likelihood of research translating to commercial use.
Comparisons are also made based on characteristics of grant recipients, including university, region and funding organisation.
Our analysis has produced interesting preliminary results. Of the 70,152 research grants awarded between 2010 and 2020, 1,132 led to 1,533 IP
outcomes (of which 97% were patent applications or grants). This means around 1 in 60 research grants led to at least one IP right, a lower ratio
than found in previous studies. This could be because of the broadness of our sample in comparison to previous studies, which have mostly assessed
scientific grant programmes with translational research objectives that complement IP formation. Our sample includes grants for social science and
humanities research , found to be associated with fewer IP outcomes, and a wide range of grant sizes, with 25% of grants being under £25,000 .
Under-reporting of trade marks may also be a contributing factor, which we plan to investigate further using TM-Link and IPO trade mark data.
Further analysis reveals patents are more often associated with multiple grants than trade marks. 22% of patent outcomes are associated with one
or more grants, compared to just 8% of trade marks. Patent outcomes, protecting inventions, are likely to result from a longer process requiring more
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funds. Trade marks are used to protect a product or company brand to prepare for commercialisation and thus are expected to require a smaller
grant at a later stage of the process.
The regions receiving the most funding achieve the highest number of IP outcomes, with the South East, London and Scotland receiving 60% of
funding and accounting for more than 50% of total patents and trade marks. Higher variation in time taken to file for a patent is found amongst
universities than funding organisations, which may be explained by the differing university research facilities as well as tech transfer strategy and
support. UCL and the University of Edinburgh tend to file for patent protection faster than other universities.
Assessment of direct commercialisation outcomes increases understanding of the relevance of IP for inventors taking the products of their research
to market. Of the 1,132 research projects that resulted in an IP outcome, 20% led to the creation of at least one spinout. Meanwhile, of the 69,020
research projects that did not result in an IP outcome, fewer than 1% resulted in the creation of at least one spinout. The importance of IP protection
for indirect commercialisation is found to differ by IP right. Trade marks are the most licensed IP rights, with 30.6% being licensed against under
21% of patent outcomes arising from research grants.

Alberto Di Minin, Antonio Crupi and
Alessandra Costa

How technology proximity affect successful innovation. An empirical analysis

Abstract: The present study aims to assess how the coherence between firms’ technology background and business ideas plays a
crucial role in allowing SMEs to receive innovation policy grants. The study relies on original and relatively rare data regarding firms’
business ideas disclosed directly by SMEs extracted from funding applications submitted from 2014 to 2019 to the Horizon 2020 SME
Instrument (SMEi) program. We matched SMEi’s proposals with applicants’ patent portfolio data to perform an innovative analysis of
the value of the patents in conjunction with detailed information on business ideas and commercialization strategies. By leveraging
such an original dataset, we defined a set of proximity indexes to measure and assess the consistency of the firms’ technological
background with their business ideas. The key contribution of this study is two-fold. First, it enhances the knowledge regarding the
relationship between technological assets (i.e., patent portfolio value) and business opportunities. Second, this research will help
policymakers in (i) distinguishing technological preconditions for the implementation of policies for the market-creations and innovation
development; (ii) describing modes of commercialization of innovative established SMEs; and (iii) assessing the importance of patented
technologies for SMEs business venturing.
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Parallel session 6: Friday, 11:30 to 13:00
Trade Marks
Chair: Jennifer Davis
Peter Neuhäusler and Rainer Frietsch

Room 1
(LG 19)
Faculty
of Law
Parallel
Session 6
Friday,
11:30 to
13:00

Approaches for the definition of Sustainable Development Goals in Trademarks

Abstract: The aim of this paper is to provide a methodology for the classification of Sustainable Development Goals (SDGs) for EUIPO trademarks
in order to assess service sector innovation within the SDG framework. The SDGs were adopted by the United Nations in 2015, providing a shared
idea and a call to action to end poverty, protect the planet, and ensure that by 2030 all people enjoy peace and prosperity. The SDGs recognize that
actions in one area will affect outcomes in others and the development must balance social, economic and environmental sustainability. The UN
acknowledges that "creativity, knowhow, technology and financial resources" are necessary to achieve the SDGs in every context.
In order to assess the status quo and measure achievements within the single goals, a global indicator framework for SDGs was developed by the
Inter-Agency and Expert Group on SDG Indicators in 2017. To be able to measure achievements within an innovation research context, however,
classic innovation indicators like patents, publications and trademarks cannot (yet) be used since classifications are not yet existent or are currently
being developed. A notable exception is the publisher Elsevier, who generated keyword search terms for all SDGs - except for SDG 17 - Partnership
- for the use in its SCOPUS database. In addition, Armitage et al. (2020) have published a keyword based definition of SDGs. Both of these definitions
will be compared in our paper.
For trademarks, however, such a classification is still non-existent. In the last ten years, trademarks have been more and more extensively used for
the measurement of innovation activities (e.g. Castaldi, 2019; deGrazia et al., 2020; Flikkema et al., 2014; Flikkema et al., 2019; Greenhalgh and
Rogers, 2006; Sandner and Block, 2011). This is partly due to the fact that trademarks provide insights on service sector innovation, i.e. they serve
as a complementary indicator to patents, which are focused on technical inventions (Gauch, 2007; Sandner and Block, 2011; Schmoch, 2014).
To be able to analyze trademark activities of countries, fields or single companies within the single SDGs, a classification is necessary. The
generation of such a classification and the comparison to the classification within scientific publications and patents is the aim of this paper.
In order to be consistent across databases, we will resort to the keyword definitions published by Elsevier as well as Armitage et al. (2020), who
both provide exhaustive lists of keywords for every SDG as the basis for our analyses. The main issue hereby is, however, that the SDGs are rather
broad by definition, e.g. "Zero Hunger" or "No Poverty" and can therefore not easily be captured by innovation indicators. For scientific publications,
abstracts and full-texts are available, while this is not the case for trademarks. What is available, however, is description of the trademark in the form
of a list of keywords that is provided by the applicant within the trademark filing process. Here, the applicant can select from a pre-defined list of
keywords provided by the EUIPO, which is the method of choice in the majority of cases or they can choose to use their own words to describe the
trademark. In the first step of our analysis, we will thus use the keywords provided by Elsevier for a search within the descriptions of trademarks. In
a second step, we will resort to an in-depth classification of trademarks described in Neuhäusler et al. (2021), since the NICE classes are too broad
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for such an assignment. Here, we do not directly search for the trademarks that include SDG search terms in their descriptions, but rather search
for classes that are potentially valuable in spurring developments within the single SDGs, i.e. we look for the classes for which the largest amount
of trademarks can be found with the given keywords and use these classes for the demarcation. These can then be seen as potential enablers for
developments within SDGs. The classification we use is based on a matching of the descriptions of trademarks to the list of pre-defined keywords
that are available from the WIPO to assist the applicant in describing his or her mark. In order to relate the keywords to the classifications, two
algorithms including a Levenshtein-based matching and a Jaro-Winkler algorithm based matching were used. Based on this matching, a hierarchical
classification including five layers - the first layer including 234 classes up to the 5th layer which comprises 8,613 distinct classes - was created.
After the identification has been performed, the SDG classifications will be evaluated manually - against each other as well as in combination with
other datasets. First of all, we will compare the two approaches to find out whether they deliver similar or highly differing results across countries
and see how large the overlap between the two classifications actually is. In addition, we will compare the distribution of trademarks across SDGs
with the distribution of scientific publications within SDGs from the SCOPUS database. In a final step, we will apply a similar approach to patents
filed at the EPO from the PATSTAT database. The result will be a classification and comparison of an SDG classification for three indicators that
are commonly used in innovation research, all based on a similar approach, which can then be used for further analyses within research regarding
innovation patterns within SDGs.

Leonidas Aristodemou, Antoine
Dechezlepretre, Hélène Dernis and
Daisuke Nawa

Commercialisation and Diffusion of Climate Change Mitigation and Adaption (CCMA)
Goods and Services: Identification and analysis of (eco-) green trademarks using a
natural language processing (NLP) approach and a climate change vocabulary (CCV)

Abstract: One of the most significant challenges of our generation, is the transition towards a climate-neutral economy, and carbon neutrality by
2050. Innovation is a major element for reducing carbon emissions, to enable the transition to a net-zero carbon world. While lots of data exist at
the innovation stage, much less is known about the state of diffusion and commercialization of existing climate change mitigation and adaptation
(CCMA) technologies goods and services in the form of trademarks.
This paper is one of the first studies that uses trademark data to quantitatively describe the geographic distribution and temporal trend of diffusion
and commercialization of CCMA goods and services at the global level. Using data from the three major intellectual property offices (IPO) in the
world, the European Union Intellectual Property Office (EUIPO), the Japanese Patent Office (JPO), and the United States Patent and Trademark
Office (USPTO), we examine trademark filings in most areas with significant global GHG emission abatement potential and analyze their international
diffusion between 1998 and 2018. We develop a natural language processing (NLP) methodology of identifying CCMA trademarks, also known as
green trademarks, following by grouping and clustering into categories, matching those of the CPC Y02 patent classification. We then perform a
systematic analysis of the intellectual property (IP) bundle.
We identify 3% of total trademarks to be CCMA trademarks. The annual trend growth of green trademarks has outgrown the trend growth of total
trademarks, with the ratio of green to total steadily increasing. The top five categories are energy efficiency, solar energy, wind energy, electric
vehicles and the green economy. Categories in agriculture and food, batteries and storage, electric vehicles and energy efficiency exhibiting a higher
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trend growth. Some categories such as solar energy and wind energy have seen a declining trend and now a growth trend, which supports the
changing policy priorities over the last decade.
We anticipate that the identification and measurement of CCMA green trademark activity, representing the diffusion and commercialization of
innovation, will help policy makers to design policy instruments to support the green transition. In particular, the effective identification and
measurement of CCMA green goods and services, will help policy makers to design and evaluate the impact of public climate policies in innovation
diffusion, for accelerating the adoption of green technologies.

Shobana Iyer

Trade marks – A useful key to distinguishing ‘Green Image Branding’ verses
‘Greenwashing’

Abstract: As climate change and environmental sustainability become more prevalent in the minds of consumers and investors, businesses have
been examining their ‘green brand image’. A green brand image is a where the branding emphasises the eco-friendly products, services, actions
and/or impact of the business.
Consumers are being increasingly influenced by green image branding. Recent surveys like the 2020 survey conducted by the European
Commission on the impact of the COVID-19 pandemic on the consumption patterns of consumers showed consumers are willing to make more
‘greener choices’: with 56% of consumers said environmental concerns influenced their purchasing decisions and 67% said that they bought products
that were better for the environment, even if such products were more expensive. Key finding in a new global report from The Economist Intelligence
Unit, commissioned by WWF, shows a staggering 71% rise in online searches for sustainable goods globally over the past five years. Green image
branding is used not only to attract environmentally-conscious consumers but used to assist in securing green funding and attract investment from
impact investors. Therefore, it’s not surprising that trade marks are being used to cultivate green image branding of business. However trade marks
may also assist in distinguishing genuine green image branding from greenwashing.
This brief will start with a review the results of 2021 ‘Green EU Trade Mark’ Report by the European Union Intellectual Property Office (EUIPO)
which shows green terms related to the protection of the environment and sustainability (such as photovoltaic, solar heating, wind energy and
recycling) increased both in real terms and as a share of all EUTM filings. This will be followed by a discussion on the role of trade marks for
distinguishing genuine green image branding from greenwashing.

Luminita Olteanu

The ‘trade-mark-law-and-innovation’ trap: why it would be wise to conceptualise
innovation outside the realms of dilution protection

Abstract: Over the years, the policy underpinnings of trade mark protection against dilution have been severely challenged. In an attempt to find
new justifications for dilution protection, policy makers, courts and international organisations have laid their eyes on the relation between trade
marks, brand value and innovation. More specifically, they suggest that trade mark rights are both benchmarks and drivers of innovation. This
contention however is as appealing as it can be deceiving. Drawing on the recent scholarship concerned with the relation between trade marks,
brands and innovation, the paper raises some questions with respect to the ‘dark side’ of innovation as conceptualised in the realms of trade mark

EPIP Conference 2022 I Cambridge

83

law. Furthermore, the paper challenges the relationship between brand value and innovation by way of scrutinising the methodology adopted by
the World Intellectual Property Organisation for gauging innovation and brand value. The conclusion argues that since brands can be used
anticompetitively or for promoting the ‘wrong’ type of innovation, scepticism is required in construing and applying dilution law guided by the ‘trade
mark law and innovation’ paradigm. Otherwise, the protection afforded to trade marks with reputation risks becoming a Trojan horse which will
eventually undermine the purposes for which it was adopted.

Themed session
Information Openness
Organizer: Sharon K. Sandeen
Speakers: Sharon K. Sandeen, Nari Lee, Ulla-Maija Mylly
Room 2
(LG 18)
Faculty
of Law

Sharon K. Sandeen. "Mapping Secrecy Law."
Nari Lee. "Governing confidential data in EU – Transparency as Fairness?"
Ulla-Maija Mylly. "Trade secrets vs. access to documents and transparency related to threats by artificial intelligence (AI)."
Panel Description: Opening IP for a better world—particularly with respect to discovery, invention, and creativity—requires access to information

Parallel and knowledge, but such access is often restricted by confidentiality and secrecy measures. These measures can take many forms, including those
Session 6 defined by law, by business practices, and by judicial and administrative processes. Thus, when openness of information is needed, it is not enough
to consider the proper scope and limits of applicable IP laws, particularly trade secret law. Rather, a holistic approach is required that considers the
legal, social, practical, and technical means by which access to, and diffusion of, information is restricted.

Friday,
11:30 to
13:00

The proposed themed session will illustrate the need for a holistic approach to information openness starting at the macro-level and ending with
specific examples. It will be chaired by Professor Tanya Aplin whose scholarship demonstrates a keen sensitivity to the need for a holistic approach
to intellectual property and information law. The current panelists and topics of their presentations are as follows:
Professor Sharon Sandeen will present her “Mapping Secrecy” project which seeks to identify all the places in law and practice where assertions of
secrecy and confidentiality are made. It is her contention that only by doing so can the proper balance between information protection and information
openness be achieved because the limitations on the scope of information protection that exist in one area of law may be undermined by other forms
of protection, including business practices. Understanding this reality is also important for economic analyses of confidentiality and secrecy as there
is a potential disconnect between the information that businesses deem important and the information that is protected by law.
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Professor Sandeen’s overview will be followed by presentations that illustrate the need for a holistic approach within specific industry contexts.
Professor Nari Lee will discuss the laws and industry practices governing confidential data. Professor Ulla-Maija Mylly will discuss access to
documents and transparency related to threats by artificial intelligence (AI), focusing on the EU’s proposed Artificial Intelligence Act.
As time permits and the submissions of others fit the theme of the panel, additional panelists may be added, particularly since the goals of this
proposed session are to highlight the many ways that information openness can be undermined and to demonstrate the benefits of a holistic
approach to information policy.

Themed session
Roundtable on “Is there still a research and policy agenda for EU copyright?”

Room 3
(LG 17)
Faculty
of Law

Organizers/Speakers: Caterina Sganga, Martin Kretschmer, Joost Poort, Thomas Margoni, Peter Mezei and Ula
Furgal
Discussants: Lionel Bently and Nicola Searle
Revocation right.Ula Furgal
Copyright and AI technologies. Thomas Margoni
Perspective of authors. Joost Poort

Parallel
Intermediaries and content moderation. Peter Mezei, Sebastian Schwemer
Session 6
Copyright flexibilities. Caterina Sgang

Friday,
11:30 to
13:00

Panel Description: In the past decade, EU copyright law has been subject to a wide array of policy debates and interventions. The remarkable
attention the EU legislator devoted to the matter has been triggered by the dramatic changes in the patterns of production, distribution and
consumption of cultural and creative goods and services - from AI-based creations to the advent of new digital business models, up to automated
content moderation and rights management mechanisms – and by the pressing need to balance copyright exclusivity against new conflicting interests
and policy goals.
From 2012 on, the EU copyright regulatory framework has been the object of public consultations and numerous preparatory works, which have led
to the enactment of 3 vertical Directives (CMO, Orphan Works, Marrakesh), 1 Regulation (Marrakesh), and the first horizontal intervention after
2001, the heatedly debated CDSM Directive in 2019. Parallel to this, the CJEU has issued a bounty of landmark decisions that have pushed the EU
harmonization even further, sometimes with historical shifts. Having copyright so much in the center of the stage has also strongly revived the
academic debate and its contribution to the policy discussion.

EPIP Conference 2022 I Cambridge

85

In this context, starting from January 2020, the H2020 consortium reCreating Europe (www.recreating.eu) has mapped, measured and assessed in
a cross-disciplinary and transnational fashion the effect of market and regulatory changes on the centripetal forces that shape up and pave EU
copyright law. Bringing together researchers and stakeholders, reCreating Europe has offered ground-breaking contributions to a clearer
understanding of what makes a regulatory framework fit to promote a diverse cultural and creative production and optimize inclusive access,
distribution and consumption of cultural and creative content.
Approaching the end of the project, its almost final results are now being conveyed into policy recommendations and research questions for the
future. Significantly, this comes in a moment when copyright seems to have fallen out from the EU policy agenda. Not only does copyright appear
only cursorily in the Commission’s IP Action Plan, but its key role in the EU AI and data policies is remarkably downplayed and neglected.
Against this background, this roundtable builds on reCreating Europe’s results and recommendations to provocatively stimulate an academic
discussion on whether it is still possible to conceive a research and policy agenda for EU copyright and, if so, what its directions should be.
To this end, reCreating Europe’s researchers will present highlights from the qualitative and quantitative results achieved by mapping and measuring
the impact of the multi-level EU and national regulatory framework, and illustrate related policy recommendations, in the field of (a) copyright
flexibilities, users’ rights, access to culture and vulnerable groups (b) authors’ income developments against the background of the covid pandemic
and their experiences with platforms and AI; (c) copyright and AI technologies; (d) intermediaries, content moderation, access to culture and freedom
of (creative) expression. This will lay the groundwork for a forward-looking exchange of ideas on which research questions should guide our future
efforts in the copyright arena, and on how the EU copyright policy agenda will likely look like, and should look like, in the next decade.

Room 4
(B 16)
Faculty
of Law

Commercialization, patent and firm value
Chair: Paul Heald
Carlo Bottai, Gaétan de Rassenfosse
and Emilio Raiteri

The commercialization of DoD-SBIR patents: A counterfactual analysis

Parallel Abstract: The paper proposes a novel, web-based approach to innovation policy evaluation. The approach overcomes several
Session 6 limitations affecting established evaluation methods used in the literature. We implement it to study the impact of the US DoD-SBIR
Friday,
11:30 to
13:00

program on technology commercialization. We start by identifying the universe of USPTO patents that acknowledge support by the
SBIR program. We then track whether these patents are mentioned in relation to commercial products in a virtual patent marking page
available on the recipient's website. We interpret the latter event as signal of commercialization. Finally, we create a group of suitable
control patents and we compare the commercialization probability of SBIR-funded and control inventions. The results support the view
that the SBIR program is quite effective at stimulating the commercialization of federally-funded scientific discoveries.
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Du Liu and Zheng Fang

Identify Patent Value Using Semi-Supervised Topic Modelling: An Application in
Synthetic Biology

Abstract: We apply semi-supervised topic modelling techniques to identify patenting strategies by considering different patent value
categories through unstructured patent data. On the one hand, we contribute to the topic-based textual patent analysis based on
Ribeiro and Shapira (2020) by providing a more comprehensive and analytical framework of patent private and public values. On the
other hand, we demonstrate that semi-supervised topic modelling is a more effective and objective method than human evaluation and
conventional topic modelling techniques used in previous patent analysis literature. This study contributes to a better understanding of
the relationship between patenting motives and patent values, paving the way for future research into firms’ patenting incentives and
R&D strategies using large unstructured patent data and topic-based textual analysis.
Mimmi Westman

On the Value of Patents

This study focuses on how the value of patents is understood and constructed in firms. Earlier research has acknowledged that the
value of patents is unclear and difficult to capture, but at the same time closely connected to firm strategies. The studies that are
directed at measuring the value of patents rely on data that is unrelated to firm strategies and therefore these metrics do not add to the
understanding of what patents mean for firms. The purpose of this study is to further the understanding of where the value of patents
comes from. The study builds on explorative interviews with persons at a manufacturer of commercial vehicles. The study aims to
contribute to academia by using the literature on value and valuation to analyse how value is created by actions and behaviours in
relation to patents. The study provides practitioners with a more versatile understanding of what patents are and where their value
originates from, which can facilitate their use to further technical collaborations.
Valerio Sterzi and Diego Useche

The markets for technology, corporate research and firm value in Europe

Abstract: This paper explores how corporate reseach shapes the firms market valuation of large R&D firms in Europe between 2013
and 2020. We found that scientific and technical knowledge, including the acquired external knowledge, are positive and significantly
related to a stock market premium. We also found that this premium has remained stable within the period. However, our regression
results suggest that the private benefices of scientific research are negative moderated with increases in the external knowledge
acquired by the firms. These results suggest that the market for technology has negatively impacted the value of scientific research for
stock market investors in European companies
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IP System - Invalidation, litigation & mediation
Chair: Stina Teilmann-Lock
Lisa Van Dongen

Room 5
(S1)
Alison
Richard
building
Parallel
Session 6
Friday,
11:30 to
13:00

Proportionality and Flexibilities in Final Injunctive Relief

Abstract: In 2006, the patent world was shaken to the core by eBay v MercExchange, a case that questioned several basic principles in patent
enforcement that were considered well established. The US Supreme Court sent a clear signal that patent rights were not to be considered absolute,
and courts should thus not enforce them in automated fashion with injunctive relief. This case has received considerable attention globally, with
many patent scholars analysing it in meticulous detail and questioning the European approach. Even though there is no agreement in the field on
the optimal balance in patent enforcement (and likely never will be), even the most adamant proponents of strong patent enforcement agree that
there may be other interests that merit the denial or tailoring of final injunctive relief. Yet, the automated tendencies in patent enforcement in Europe
- the finding of an infringement automatically leading to the (blanket) grant of a permanent injunction - remain not only as prevalent as they have
been for several decades, but also without any clear departures by courts (apart from English judges) from such tendencies indicative of course
changes. What is more, is that the possibility for Europe to break with automated tendencies in enforcement will soon be further complicated by the
addition of another layer to Europe’s existing patent systems, namely by the creation of the Unified Patent Court (UPC) and the unitary patent. If this
system takes off, decisions of this new court will carry significant weight in European patent enforcement due to several organisational and territorial
aspects. The UPC has even been described as a potential judicial counterbalance to pro-patent tendencies in patent offices, particularly the
European Patent Office (EPO). However, considering the strange construct of its creation, it is questionable that the UPC will be that judicial
counterbalance and lead the way for other courts in Europe. Some of these aspects might also create some tension with other systems it will have
to co-exist and interact with. A closer look is thus imperative. This paper aims to do just that, testing the hypothesis: The UPC will not bring about a
change in the current automated tendencies in granting final injunctions, but rather cement them. This paper explains why there will be no push from
the EU to try and do so based on the current status of EU harmonisation in patent enforcement, questions the UPC’s capability and willingness to
break with the existing automated tendencies based on the UPCA’s formulations and organisational features of the UPC, and explores some
legislative solutions at the European level to move Europe away from automated tendencies in patent enforcement.

Julia Mazzei and Arianna Martinelli

Death squad or quality improvement? The impact of introducing post-grant review on
U.S. patent quality

Abstract: Increasing evidence indicates that a large share of granted patents are ``undeserved'' because they do not meet the criteria of novelty or
non-obviousness.
In recent decades, many jurisdictions introduced patent reforms to avoid weak patent applications and improve legal patent quality. In particular, the
Leahy-Smith America Invents Act (AIA), enacted into law in 2011, introduced the post-grant validity challenge at the United States Patents and
Trademarks Office (USPTO). This procedure allows any third party to question granted patents, possibly leading to patent revocation or scope
reduction. This paper aims to provide evidence of the impact of such policy change on the legal quality of the patent system. To identify the policy
effect we exploit the fact that the same invention is patented in different legislation and that not all of them have post-grant review procedures. In
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particular, we compare the same patent application at the USPTO and the Canadian Intellectual Property Office (CIPO). In this setting, we apply
standard Diff-in-Diff analysis to estimate the effect of the post-grant validity challenge on the patent scope. Preliminary results indicate that the AIA
reform contributed to a reduction of U.S. patent scope in the last decade, indeed increasing the quality of the patent system.

Christian Helmers and Brian Love

Welcome to Waco! The Impact of Judge-Shopping on Litigation

Abstract: In September 2018, a prominent patent litigator named Alan Albright was confirmed to a seat on the U.S. District Court for
the Western District of Texas (WDTX). Almost immediately Albright's elevation to the bench led to a dramatic increase in patent case
filings at the WDTX. Today approximately one-quarter of all U.S. patent infringement suits are filed in Judge Albright's Waco, Texas,
courthouse. We analyze Judge Albright's popularity with patent plaintiffs and consider whether Albright's ascension from the bar to the
bench impacted the overall level and composition of patent litigation in the United States. Using Texas state business and tax records,
we identify whether each patent suit filed 2017-2021 was eligible or ineligible to be litigated in the Western District of Texas under U.S.
patent venue rules, and we use a difference-in-differences approach that compares pre- and post-Albright trends across both sets of
cases. Our findings indicate that Albright not only attracted cases that otherwise would have been filed elsewhere in the nation, but
also induced the filing of additional suits that would not have been filed but for his selection as a judge. We additionally find evidence
that (i) links Albright's popularity to certain procedural and substantive choices and (ii) casts doubt on the social value of the litigation
induced by Albright's presence on the bench.
Esther van Zimmeren, Seun LariWilliams, Dilyara Nigmatullina, Aurélie
Hendrickx and Lien Vanwinnendael

Stimulating Mediation for Solving Intellectual Property Disputes? A Study of Strengths
and Weaknesses and three Main Challenges for IP Mediation

Abstract: Many mediation experts are convinced that the characteristics of intellectual property (IP) disputes render these disputes
particularly apt for being resolved by way of mediation. However, this aptness has not yet been translated into the wide use of mediation
for solving IP disputes. In this paper, we aim to explore the reasons behind this phenomenon. We start by elaborating on the strengths
and weaknesses of mediation and the rationale for arguing in favor of applying it as an effective manner to solve disputes in the area
of IP law. We then analyze the governance mechanisms of IP mediation by various organizations, including international, European
and national organizations, organizations dedicated to IP law and institutions without special expertise in IP law, but extensive
experience in mediation. We also present the Unified Patent Court Arbitration and Mediation Centre - a new center which will probably
soon be established. After that we turn to addressing three main challenges for IP mediation: (1) the feasibility of mandatory mediation
for IP disputes; (2) the reluctance of lawyers to engage in mediation (due to i.e., the lack of familiarity and experience with the process)
and (3) the identification of the type of IP disputes for which mediation is particularly suitable. Here we draw on two small empirical
pilot studies related to the use of ADR for IP disputes in Belgium. In conclusion, we make suggestions as to how the use of mediation
for solving domestic and cross-border IP disputes could be stimulated.
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Standard essential patents
Chair: Roya Ghafele
Joachim Henkel

Room 6
(S 2)
Alison
Richard
building
Parallel
Session 6
Friday,
11:30 to
13:00

The licensing of standard-essential patents in the IoT – A value chain perspective on the
market for technology

Abstract: Efficient markets for technology are essential for innovative industries. A determinant of their efficiency hitherto neglected is
the separation in the licensing process of technical knowledge from the intellectual property rights that cover it. I study this question in
the context of the Internet of Things (IoT). Essential patents on communication standards such as LTE and Wi-Fi may be licensed
upstream, to firms that put the technical knowledge on the standard into practice, or downstream to device makers. The choice of the
licensing level is currently the subject of an intense debate. I present empirical evi-dence on the matter from a qualitative study
comprising interviews with 30 individuals from 22 firms of different sizes and industries, focusing on startups. For IoT device makers,
uncertainty regarding in-fringement, patent validity, and the licensing process emerge as hindrances to efficient licensing, com-pounded
for SMEs and startups by resource constraints. Implications for practice are that device-level licensing of standard-essential patents
(SEPs), if broadly implemented, would have a negative effect on innovation and entrepreneurship in the IoT. Policy makers should
ensure that SEP-licensing is simpli-fied. On a general and theoretical level, my study shows that the level of the value chain to which
pa-tents are licensed need not coincide with the level on which the patented knowledge is put into practice, and that the licensing level
is an important contingency of the efficiency of markets for technology.
Ioana Stefan and Runhua Wang

Advantages and Challenges of Standard Settings Organizations in Open Innovation

Abstract: Annual figures of new issues standards and membership of standard setting organizations (SSOs) has grown tremendously
in the past decades. However, SSOs have scarcely been investigated in the context of open innovation (OI). Our study aims to
systematically review literature on SSOs/SEPs in the context of innovation collaboration, to identify advantages and challenges, as
well as balancing effects with SSOs in OI settings. Our analysis contributes to literature streams on standards and OI and points to
several contradictions about the roles of SEPs in OI settings. These include e.g. conflicting perspectives on SSOs as being either
beneficial or counterproductive, or contrasting views on disclosure and openness in SSOs. These conflicting perspectives on benefits
and challenges with SSOs in OI point to the need to understand these contrasting roles deeper and investigate potential solutions for
the challenges and negative effects posed by SSOs in OI settings.
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Emilio Raiteri, Carlo Bottai and Rudi
Bekkers

Government-sponsored research and technical standards: Evidence from standardessential patents

Abstract: This paper investigates the role of publicly funded research in the development of critical technologies such as those included
in the most pervasive technical standards. The economic literature on standardization has so far characterized technical standards as
voluntary agreements among private parties. Nevertheless, anecdotal evidence suggests that government-sponsored research had a
pivotal role in the development of technologies that now form
parts of established technical standards. Yet, robust empirical evidence is still
missing. This paper contributes to this debate. To do so, we rely on patent data to trace the link between public investment in knowledge
production and new inventions. We identify such links through the references to the non-patent literature made by privately owned
patents. Patents declared as essential to technical standards (SEPs) offer a unique opportunity to identify technological innovations of
demonstrated commercial success and pervasive application. Our empirical analysis compares SEPs with suitable control patents to
assess whether declared patents disproportionately build on publicly-funded knowledge.
Andrew Torrance

The Importance and Value of Standard-Essential Patents Worldwide

Abstract: The typical standard-essential patent (“SEP”) should be more valuable than the average patent because SEPs are deemed necessary by
firms in particular industries for particular technological applications. These indicia of importance have long been thought, by economists, to translate
into heightened market value. However, little empirical evidence exists to confirm that SEPs are, indeed, disproportionately valuable. This research
attempts to test the hypothesis that SEPs tend to be more valuable, using eigenvector centrality, hierarchical graphing methods, and network science
to directly assess the values of SEP and non-SEP patents. It makes use of a semi-comprehensive database of ~150 million patents and patent
applications from ~200 patent jurisdictions around the world, builds an importance-based network linking these patent documents, and then
compares the importances and values of all patent documents to a lesser included database of about ~350,000 SEPs. The results are striking and
statistically significant at p=0.05 and p=0.01: SEP patents are found to be more than 13 times more important and valuable than average patents.
Further detail is provided by parsing the results by individual technological field. Unsurprisingly, the importance and value of SEPs varies
considerably by technological field. Among the fields of technology explored are biopharma, software, computer hardware, energy storage, optics,
non-organic chemistry, medical devices, and mechanical engineering. In addition to technological field, the importance and value of SEPs originating
in different national or regional patent systems are also parsed. Again, considerable variation is evidence in the importance and value of patents
originating in different patent jurisdictions, with SEPs originating in the United States, Japan, and the United Kingdom outperforming other
jurisdictions by a substantial margin. Importance and value of SEPs is also analyzed by patent owner. As with technological field and patent
jurisdiction, importance and value of SEPs varies widely among patent owners, with the average importance and value of SEPs owned by different
firms ranging over several orders of magnitude. This study concludes with a discussion of what might explain the extremely high importance and
value of SEPs as well as an exploration of why such disparities are more or less pronounced in particular technological fields, among different patent
jurisdictions, and by SEP owner.
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Academic patenting and university IP
Chair: Prince Oguguo
Federico Caviggioli, Alessandra
Colombelli, Antonio De Marco, Giuseppe
Scellato and Elisa Ughetto

Room 7
(SG 2)
Alison
Richard
building
Parallel
Session 6
Friday,
11:30 to
13:00

The impact of university patenting on the technological specialization of European
regions: a technology-level analysis

Abstract: This study investigates the relationship between the entry of a university in a new technological field and the innovative activities of
firms located in the same geographical area. We aim to assess the presence of a correlation between academic research and regional
technological specialization. The empirical setting relies on a dataset of more than 827.000 patent families, output of 263 European regions
and 528 academic institutions. The results of conditional fixed-effect models with binary outcome response indicate a robust and positive
relationship between university entry and local specialization in the same technological field. Furthermore, the technological distance between
the portfolios of inventions filed by academic institutions and by co-localized firms has a negative impact on the subsequent specialization of
the hosting regions, and this effect is amplified in case of university entry. The results are tested on sub-samples that distinguishes low and
high-tech fields, and regions less or more innovative according to the Regional Innovation Scoreboard. The previous relationships are
confirmed for high-tech fields and for more innovative regions, while they are not for low-tech and less innovative regions. This suggests that:
i) the academic developments are more conducive of specialization when they are in more complex technologies due to localized spillover,
susceptible to geographical distance; ii) university entry occurring in a developed local innovation ecosystem favors the specialization, thanks
to existing collaborations and transmission channels.

Marco Corsino and Salvatore Torrisi

When do they give up their intellectual property? University-industry collaborations and
the ownership of patented inventions

Abstract: This paper investigates the propensity and ability of universities to hold IP ownership of inventions developed by their affiliates.
In particular, it deals with the following research question: how do university-industry collaborations affect the allocation of IP rights
over university inventions? On the theoretical ground, we develop research hypotheses concerning the way in which interorganizational linkages as well as scientist-firm ties affect the university ability to retain control of valuable assets. On the empirical
ground, we combine survey and archival data on 530 research projects that resulted in academic patents. Drawing on this database,
we operationalize the types of university-industry collaborations and test the research hypotheses by analyzing universities in various
countries. We find that research partnership and academic engagement markedly decrease the chances that the university retains IP
rights over academic inventions. On the contrary, the opportunistic behavior that may appear in conjunction with informal interactions
does not seem to undermine the university’s ability to claim residual rights on inventions.
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Thomas Schaper, Sam Arts and
Reinhilde Veugelers

Not Like the Others: Frontier Scientists and High-Impact Inventions

Abstract: Linking biomedical patents from 1980-2009 and articles in PubMed, we study the role of author-inventors as brokers between
science and corporate technological applications. We particularly look at scientists active at the knowledge frontier, as measured by
having produced recent top scientific articles (“frontier authors”). We find that technological inventions developed by such “frontier
authors” are significantly more impactful (as measured by citations received) and more likely to become hit patents, compared to
inventions without authors, and also compared to inventions with authors, but who are not at the frontier. We further show that the
superior technological performance of frontier author inventions is at least partly driven by differences in use of frontier science as prior
art, especially frontier science originating in their close cognitive proximity.
Kelvin Willoughby and Dmitry Smirnov

How Can Business Schools Generate Value in the Commercialization of New
Technology? Technological Innovation Laboratories and Intellectual Property
Management as Leadership Channels for Business Schools

Abstract: The scholarly literature exhibits a growing interest in partnerships between technical universities and business entrepreneurs.
Such partnerships aim at creating technological spinouts and helping universities extract more value from their technology-related
intellectual property. However, there is a gap in understanding how business schools may participate in the process of technology
commercialization via the use of intellectual property (IP) in a way that helps extract more value from specialized business knowledge,
networks, and ecosystems. In this conceptual paper we seek to fill this gap in three ways. First, we offer some novel conceptual insights
by studying the partnership between technical universities and business entrepreneurs using a multi-level approach, through the lenses
of several established theoretical perspectives from the domains of economics and management: the division of labor, motivation, the
nature of the firm, organization, and IP. Second, we develop a working hypothesis focused on learning reinforcement through multiple
organizational levels that predicts how business schools may play a prominent role in technology commercialization, together with the
theoretical conditions under which they may do so. Third, we offer an IP management model for business schools based on the
adoption of technological innovation laboratories to generate innovation-related IP exchangeable for equity in technological spinouts
or royalties from licensing. Our research reveals a fundamental misalignment between extant theories and implemented methods of
technological innovation in technical universities. It also suggests a way to address this misalignment, which is through the
establishment of ‘technological innovation laboratories’ in business schools—analogous to ‘technical laboratories’ usually associated
with technical universities—that could generate various types of product-related IP. This intellectual property—typically different from
the invention IP—could be exchanged for equity in spinouts or royalties from licensing, similar to the manner in which the invention IP
of technical universities is usually commercialized.
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Parallel session 7: Friday, 14:00 to 15:30
Circular design, utility models and clean technologies
Chair: Sheetal Menon
Ralf Martin and Dennis Verhoeven

Room 1
(LG 19)
Faculty
of Law

Abstract: The UK government has committed to increase R&D support for clean technologies in an effort to meet its net-zero target by 2050. The
opportunity cost of such programs crucially depends on the value of knowledge spillovers that accrue from clean relative to other (emerging)
technologies. Using patent information to measure the value of direct and indirect knowledge spillovers, we derive estimates for the expected
economic returns of subsidising a particular technology field. Our method allows comparing fields by the returns a hypothetical additional subsidy
would have generated within the UK or globally. Clean technologies are top-ranked in terms of within-UK returns, with Tidal and Offshore Wind
showing particularly high returns. In terms of global returns, emerging technologies such as Wireless, as well as Electrical Engineering outperform
Clean by a small margin. We also find that cross-border knowledge spillovers are important for all technology fields, with global return rates over ten
times larger than within-UK ones. In sum, our results suggest that the opportunity cost of R&D support programs for clean innovation in the UK is
low at worst.

Parallel Dana Beldiman, Anna Tischner and
Session 7 Stina Teilmann-Lock
Friday,
15:30 to
17:00

Knowledge Spillovers from Clean and Emerging Technologies in the UK

Circular designs - is (European) design law fit for the environmental crisis?

MOVED TO LG19-2

Abstract: The world is increasingly and poignantly aware of the urgency of dealing with global environmental challenges, including the massive
amounts of waste now threatening our ecosystems, from plastic, textiles, food, electronics, construction, etc. The product design industry, driven by
the “take-make-waste” logic, characteristic of the linear economy, is one of the major contributors to this accumulation of waste. According to the
European Commission “[p]roduct design does not sufficiently take into account environmental impacts over the life cycle, including circularity
aspects”, resulting in frequent replacement of products, and increased energy and resource use in producing and distributing new products and
disposing of old ones (1)
Against this background, it seems appropriate to look for alternatives to the existing design law. The EU sui generis design regime was a response
to the needs of the last decades of the 20th century, dominated by overproduction, saturated markets and exuberant consumerism. The EU design
protection law is focused on design as a means for securing distinction and differentiation of products, meant to reach the customer with an increasing
number of new products, which feature small changes and a short market life. Its primary aim is to stimulate creativity in designs and development
of new products and to reward investment in the creative effort to produce the individual face of products on the market (2). Is this the kind of design
the world still needs in the 21st century? As announced by Ursula Von der Leyen, Europe needs the New European Bauhaus that connects the
European Green Deal to our living spaces and experiences – i.e. enriching, sustainable, inclusive design.
The pending EU legislation on circular economy mandates that product design adopt a new logic. The circular economy is built on the principle of
extended product life, through reuse, recycling, refurbishing, in other words, it seeks to close or to slow down the resource loop. Will existing industrial
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design laws of materials and goods stand in the way of implementing the circular economy transition with the urgency dictated by the climate crisis?
Several of its norms may raise red flags in this regard, including the degree of functionality permitted by design law, duration of protection, registration
requirements and others.
This article seeks to contribute to scholarship relating to the compatibility of circular economy policies with design law. The first part will consider the
policy goals of the circular economy legislation as they relate to industrial design. It will consider the role of product design in an economy that strives
to de-emphasize consumption in terms of quantity and instead focuses on product use and features. The second part will evaluate, de lege lata,
existing design law norms in terms of whether they promote or impede circular economy policy goals. De lege ferenda, we will outline a proposed
regime that aims to incentivize design of products with an extended lifecycle, capable of reuse, upcycling or recycling at their life’s end.

Jussi T. S. Heikkilä

Key Performance Indicators for Utility Model Systems

Abstract: While the functioning of patent systems has been extensively studied, utility model (UM) systems and two-tiered patent
systems have received much less attention. Yet, about 70 IP offices offer the possibility to file UMs. We conduct a content analysis of
IP offices webpages in countries that offer UM protection and review the existing patent and UM literature in order to identify key
performance indicators for the functioning of UM systems. Based on this analysis, we suggest a set of selected key performance
indicators that together provide a systematic framework to analyze the functioning of UM systems.
Gabriel Vernhes, Clément Sternberger
and Cécile Fauconnet

Identify technologically relevant papers for 3D printing: a comparison of indicators based
on scientific and patent data

Identify which scientific advances support technological innovation is a very dynamic area of study. Recent literature on this subject
proposes two heterogeneous methods in order to answer this issue.Yamashita [2020] proposes the analysis of references and tracks
patent citation while Ogawa and Kajikawa [2015] use another approach, they make clusters of scientific articles and extract keywords
to match them with patent data. They refer to two distinct conceptions of science to technology flow.Yamashita [2020] relies on the
idea that the potential contribution of a scientific article comes from the proximity between prior knowledge whereas Ogawa and
Kajikawa [2015] highlight a semantic proximity that suggests a simultaneous development of science and technology. In order to better
understand the mechanisms of knowledge transfer and to better define the blurring of the boundary between science and technology,
this article proposes to compare the predictions of these two indicators. To do so, we focus on the case of 3D printing technologies
and use original data from the LENS project which make it possible to link scientific articles and patents both on the dimensions of
citations and authors-inventors. We relied on the DWPI patent database in order to gather complementary patent data, including texts.
Based on these data, we run regressions to compare the prediction of both indicators on the citations received from patents by articles
and patent published by scientific authors. Our preliminary result shows that, in the case of 3D printing, passed citations bring tolower
predicting performances than the semantic similarity approach.
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Themed session
Distinctive Signs for a Better World? The Role, Potentials, and Challenges of Distinctive Signs to Promote
Sustainable Development
Organizers/speakers: Irene Calboli, Dev Gangjee, Martin Senftleben and Vera Sevastianova

Room 2
(LG 17)
Faculty
of Law

Dev Gangjee. "The Permissibility of ‘Preloved’? Trade Mark Law in an Era of Recycling and Upcycling."
Irene Calboli. "The Potential Role of Certification Marks and Geographical Indications in Promoting Transparency and Sustainable
Development."
Martin Senftleben. "Brand-Based Communication and Sustainable Consumption Patterns: The Underexplored Potential of AI-driven
Behavioural Advertising."
Vera Sevastianova. "Trade Marks in the Age of Artificial Intelligence: The Need for Sustainability in the Consumer DecisionMaking
Framework."
Panel Description: Signs that identify and distinguish products often become important reference points in the societal discourse.

Parallel Today, consumers are increasingly conscious about whether the branded items they buy are produced with respect to environment,
Session 7 human rights, and laws in general. In short, people have become more concerned with sustainability, i.e., “meeting the needs of the
present without compromising the ability of future generations to meet their own needs” , according to the UN.

Friday,
15:30 to
17:00

Brands could embody sustainable values that a manufacturing or service company supports. Therefore, brands could promote
sustainability by associations with higher environmental, social, and economic standards. In our globalized and interconnected world,
it is more difficult to hide child and forced labour that is involved into the supply chain, and the use of plastic bags is obvious – facts of
these phenomena may cause a withdrawal of customers from a certain brand. This makes many brands stick to and improve their
principles, including through regulations of collective or certification trade marks or rules of geographical indications.
Despite efforts of businesses to transform the names they use into the sustainability symbols, brands are still viewed by the public as
instruments of big corporations and private interests, with examples of how green branding could easily become green washing if
sustainability is not a true business priority. Hence, this panel’s proposers believe that there is work to be done to turn the brand-related
area of IP law more oriented towards building a better world for the generations to come. With that in mind, this panel will addressed a
series of presentations focusing on legal variations of brands and their role in building and maintaining sustainability, including through
transparent and accountable communications with consumers and public at large.
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Themed session
The Right to Research in International Copyright
Organizers: Michael Palmedo and Bernd Justin Jütte Speakers: Sean Flynn, Christophe Geiger, Alice de Perdigão
Lana
Sean Flynn. "Research Exceptions in Comparative Copyright."
Christophe Geiger. "The Constitutional Foundations of a Right to Research in European Law and Policy."
Alice de Perdigão Lana. "Legislation, Jurisprudence and Perceptions About Text and Data Mining in Latin America."

Room 3
(LG 17)
Faculty
of Law
Parallel
Session 7
Friday,
15:30 to
17:00

Panel Description: The panel showcases selected and representative preliminary outcomes of the research project “Right to Research
in International Copyright”. The project seeks to develop historical, theoretical empirical approaches that provide arguments for a right
to research in international, European and domestic copyright law. To overcome the challenges of the COVID-19 pandemic and to
prepare global societies for a post-pandemic world, research will play a key role in increasing preparedness for national, regional and
global recovery efforts, but also to ensure the stability of democratic societies and robust protection and to guarantee free speech on
the internet. The use and re-use of large amounts of data, for example for the purposes of text and data mining, the analysis and
processing of online content for the development of robust algorithms to combat hate speech and other unlawful content, or simply the
accessing of the latest scientific publications and studies can be hindered by existing restrictive copyright laws. Especially in a crossborder context, national laws constitute barriers to the effective use of works and other subject matter (e.g. non-original databases) by
researchers. International copyright norms do not provide an exception to copyright’s numerous exclusive rights that would permit
researchers to user, without prior authorization, protected subject matter. National copyright laws contain different research exceptions,
which are, however, varying in scope, create legal uncertainty and constitute obstacles to collaborative cross-border research
cooperation.
The panel will explore, from a multitude of perspectives, whether national, international and European human rights frameworks contain
the elements necessary to construe a right to research out of existing rights and norms, and whether the formulation of a new right to
research could add to the constitutional foundation of a research-friendly copyright regime. Case studies form Hungary and selected
African countries in relation to copyright exceptions for education and research highlight the normative gaps that a right to research, if
properly constructed, could close.
The panel will draw on a pool of contributors to the “Right to Research” network that covers a variety of jurisdictions with contributions
based on diverse methodologies. The panel as currently foreseen will be composed by contributors from Italy, Ireland, Hungary, South
Africa, Brazil and Nigeria. The panel will be moderated by the coordinators of the “Right to Research” network.
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Open IP and licensing
Chair: Leanne Wiseman
Margot Callewaert, Bart Leten, Stijn
Kelchtermans and Walter Van Dyck

Room 4
(B 16)
Faculty
of Law

Designing Transactional versus Relational Licensing Contracts: A Deep Dive into
Biopharmaceutical Industry Practices

Abstract: Intellectual capital and the property rights (IPR) they represent are fundamental to value appropriation from innovation in industries, such
as the biopharma sector, characterized by large investments in R&D and high rates of patenting (Arora et al., 2001). To capitalize on their R&D
efforts, companies frequently license-out internally developed technologies (Arora & Fosfuri, 2003), as an alternative to commercializing their
innovations themselves (Teece, 1986; Pisano, 2010). As a result of the shift from closed to open innovation and the embracement of externally
developed knowledge by firms (Chesbrough, 2003; Enkel et al., 2009), technology licensing has seen a steep rise in volume and importance over
time (Anand & Khanna, 2000b; Athreye & Cantwell, 2007; Arora & Gambardella, 2010; Ceccagnoli & Jiang, 2013). It has become one of the most
important vehicles for technology transfer and diffusion of technological knowledge in science- and technology-intensive businesses (Anand &
Khanna, 2000a; Arora & Fosfuri, 2003; Fosfuri, 2006). This rapid growth can be explained by the ever-increasing need for interfirm complementary
know-how integration in highly modularized technology-intensive sectors (Brusoni & Prencipe, 2001; Pil & Cohen, 2006) and by the far-reaching
division of labour in science-based businesses set to manage risk and leverage learning across private and public actors (Pisano & Teece, 2007;
Pisano, 2010; Stevens et al., 2016).

Parallel
Session 7 Recently, a few studies have argued that the potential for learning and value appropriation from technology licensing depends on the design of
Friday,
15:30 to
17:00

licensing contracts (Somaya et al., 2011; Leone & Reichstein, 2012; Leone et al., 2016; Laursen et al., 2017). In this context, existing research has
looked at the role of one or a few specific clauses, i.e., the role of exclusivity provisions (Somaya et al., 2011), grant-back clauses (Leone &
Reichstein, 2012; Laursen et al., 2017) and technical assistance clauses (Leone et al., 2016). In addition, prior literature has also investigated a
contract’s payment structure (Crama et al., 2008) as well as its type of control rights and options (Crama et al., 2017). We complement prior work
on the design of licensing contracts by taking a more holistic view of contract design, that is, we will examine the occurrence of certain constellations,
or combinations, of clauses. Despite the need for a combination of clauses to protect firms’ interests, the complementarity between different types
of clauses has received scant attention in literature, nor have the actual features of different types of clauses been analysed in detail. For example,
licensors may agree to include an exclusivity clause in a licensing contract to protect licensees against hold-up problems related to technologyspecific investments in complementary assets. However, such exclusivity poses an important risk for a licensor, namely that he becomes solely
dependent on one licensee to commercialize his technology. This risk could be reduced by including a performance obligation clause. Such a clause
could specify sales targets for a licensee and include the option to terminate a license agreement when these targets are not reached. As licensing
contracts are negotiated in a complex environment, they may result in sophisticated contract structures (Arrow, 1962). To deal with high uncertainty
about the economic value of the invention, the success and potential use of the technology and knowledge transfer, etc., they frequently involve
several contractual safeguards or clauses related to incentive schemes and governance mechanisms, which may impact the outcomes of licensing
agreements (Arrow, 1962; Williamson, 1985, 1996; Bessy & Brousseau, 1998; Anand & Khanna, 2000; Leone et al., 2016).
By and large, we do not know much about how transfers of technology via licensing are organised, nor do we know under what conditions they
generate the highest payoffs - not only financially but also in terms of learning. There is a lot of heterogeneity across technology licensing contracts,
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but there is no elaborate understanding of the precise drivers for the specific implementation of (constellations of) contractual clauses. Thus, even
though markets for technology have existed for a long time, there is still much to be learned for the actors involved. First, firms are arguably not
equally proficient in the design of licensing contracts. For smaller firms, technology licensing may even be their single most important revenue source
and the stakes of optimally organizing the (out-)licensing of their technology are high. Second, the design of good licensing contracts is very complex.
Previous studies have focused on specific clauses, but firms need to deal with a myriad of challenges, including high levels of uncertainty about the
value and the possible applications of the technology, potential opportunistic behaviour of the licensing partner, the optimization of knowledge flows
associated with the transfer of the technology, or the contractual resolution of moral hazard, adverse selection, or signalling problems (Crama et al.
2013; Crama et al., 2017). This complexity calls for a comprehensive look at the governance of technology licensing and this paper aims to fill this
gap in current research by analysing (optimal) constellations of contract clauses. Indeed, due to high uncertainty and complexity, technology licensing
contracts are often incomplete, requiring contractual safeguards that consider the specific context of the contracting and negotiation process and
outcomes (Coase, 1992; Bessy & Brousseau, 1998). Finally, at a more aggregate level, optimizing technology transfer fosters efficient diffusion of
technology, which pays off not only in terms of economic growth but also – especially in the case of technology in the domain of the life sciences social value. Hence, this all shows that we need to develop a better comprehensive view of ‘relational’ contractual practices between asymmetric
entities, i.e., small biotech and large pharmaceutical firms. These ‘relational’ contractual practices are relevant as in a large share of licensing
agreements, the licensor and licensee are closely collaborating with each other in order to ensure that the implementation of the licensed technology
is successful (Luo, 2008; Hagedoorn et al., 2009). Thus, contractual clauses provide a much-needed empirical lens to study how firms in an open
innovation context organize the precise division of labour between partners (Williamson, 2009), and how they use them to create predictability in
technology development collaboration in order to “mitigate exchange hazards and facilitate coordinated action” (Faems et al., 2008). Therefore, we
take a holistic approach to contract design in this paper by examining what drives the choice for combinations of clauses in licensing contracts. This
way, we respond to recent calls from contract design scholars to further study contract clause structures for joint development projects under varying
levels of project uncertainty and asymmetry in partner experience (Ryall & Sampson, 2016).

Magnus Buggenhagen and Knut Blind

MOVED TO SG2-5

Managing Open Source and Intellectual Property: An Empirical Analysis on the Effects of
Open Source Contributions on Patents Behaviour and Quality

Abstract: Whereas technology development in artificial intelligence has highlighted the importance of Open Source projects and their strategic use,
we shift attention to exploiting an accompanying intellectual property strategy via patenting and their reciprocal impact. In particular, we explore how
companies’ participation in Open Source projects – i.e., their contribution behaviour – affects their related patent filings and quality. Analysing data
about Open Source participation in the repository GitHub using data mining techniques and worldwide patent filings, we identify 1127 GitHub
contributors actively filing patents. We find support for a positive correlation between average annual patent filings and GitHub contributions.
However, we cannot determine a causal relationship between both activities. Furthermore, we identify three clusters of patent inventors with different
intensities of patent filings and GitHub commits. We find support that Open Source contributions are used to create patents leading to novel and
technical relevant inventions compared to peer patents of the control group. The patent inventor cluster relying more heavily on patenting than
contributing to GitHub creates much more technically relevant patents, suggesting that knowledge disclosed in the GitHub community is used to
develop technical breakthrough patents. Inventors who use patenting and GitHub to a concomitant extent tend to transfer knowledge from the Open
Source domain into patenting, suggesting that the concurrently intense exposure in both communities enables rapid knowledge transfer.
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Vicente Zafrilla Díaz-Marta

Open intellectual property and cooperation in complex technologies

Abstract: Open intellectual property is closely interlinked with cooperation. Any attemp to evaluate or promote the openness of an intellectual property
right must take into account the impact on cooperation. The development and exploitation of complex technologies presents some examples where
intellectual property rights are used as a basis for cooperation. The complexization of technological dynamics have exported some of these
intellectual property-based cooperation approches to traditionally discrete sectors, such as the car-making industry.

Du Liu

How Sleeping Patents Can Be Used?

Abstract: I develop a multi-staged static model to investigate the motivations of holding patents with no intention to commercialise (“sleeping patents“)
and its impact on innovation through the channel of mergers and acquisitions (M&As) from the angle of patent disputes. With imperfect patent
enforcement, the patent litigation outcome can be affected by sleeping patent holders through strategic M&As either with the plaintiff or the defendant,
thus changing firms’ values. I show these benefits from potential patent litigation are a driving force for firms to hold sleeping patents and engage in
M&As. Moreover, holding sleeping patents has a positive impact on innovation. This paper also gives policy implications in terms of patent acquisition
by patent trolls, patent holdup, and antitrust regulations.

IP System - Others
Room 5
(S1)
Faculty
of Law

Chair: Frantzeska Papadopoulou
Xiaoren Wang

Welfare-reducing trade dress monopolies: An empirical approach

Abstract: This article presents a new empirical approach for courts to identify anticompetitive consequences of trademarking product features, so-

Parallel called “trade dress”. Granting a firm rights in its trade dress (imagine the first candy company to employ a heart-shaped Valentine’s Day box) can
Session 7 diminish competition and harm consumers (consider the high price a heart-box monopolist could charge). Therefore, U.S. courts recognize such
Friday,
15:30 to
17:00

trade dress as “aesthetically functional” and reject to grant a trademark right, even if the trade dress identifies the source of the product to consumers.
However, it is practically difficult for courts to discern what kind of trade dress, if trademarked, would diminish competition in specific cases. Despite
plentiful doctrinal commentary on this issue, no empirical studies have explored the anticompetitive consequences of trademarking a disputed trade
dress. This article fills the gap by a data mining and a human-subject experiment on color trademarks, a subcategory of trade dress. The article first
mines the data of different colored products on the Amazon website, revealing several colors might have larger market shares than alternative
colors. It further experiments on relations between prices and colors, showing that some colors can keep a higher price than other colors. Based on
these studies, the article proposes an empirical approach for litigants and judges to employ in deciding aesthetic functionality in litigations.
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Or Cohen Sasson

The Patent Medium: Toward a Network Paradigm of the Patent System

Abstract: The modern patent system is conceived of as an information platform; it is evident in the common description of the patent system as a
quid-pro-quo bargain: Society grants exclusive rights in exchange for information published by a patentee. But is there more to the patent system
than merely informing others? Does the patent system also serve as a communication (and not only information) platform, namely, as a medium?
Based on an interdisciplinary analysis of the patent system's structure and features through the lenses of communication studies, this Article
suggests that it does. I demonstrate how the patent system—as a medium—enables players to fulfill various communicative ends, much beyond
the obvious goal of disseminating legal-technological knowledge. The Article strives to characterize the patent medium, as well as to examine the
implications of portraying the patent space as a medium.
Utilizing the power of communication analysis, the Article uncovers an existing, somewhat implicit communication paradigm of the patent system as
a medium. Although tacit and unofficial, this paradigm is evident through a critical reading of patent scholarship and case law. This unspoken
communication paradigm resembles that of a bulletin board: it is linear, straightforward, and focuses on the informative value of communication.
However, this bulletin-board paradigm does not reflect in full the actual nature of the communication that transpires within the patent medium. After
reexamining the patent space—the rules, structure, participants, and practices within the patent system—the Article offers an alternative, more
comprehensive paradigm of the patent medium—the network paradigm. A network, as opposed to a bulletin board, is a connected, multi-directional,
and multi-player platform, which allows communication for various ends (including, but not limited to, informing). Instead of a static view of the patent
medium as a whereabouts of informative announcements, the network paradigm suggests a dynamic perspective, considering the patent medium
to be enabling a discourse.
Beyond its theoretical contribution, the network paradigm serves as a powerful explanatory tool, offering profound implications for patent law.
Specifically, the network paradigm resolves current oddities in the patent system; for instance, the network paradigm provides new understandings
regarding phenomena in patent law such as patent pledging, early publication, and the first-to-file rule—incidents commonly considered enigmatic
or only partially understood. As a tool with theoretical and practical-analytical value, the network paradigm benefits both courts and commentators
in theorizing and rationalizing patent law.

Kyle Higham and Sadao Nagaoka

Language barriers and the speed of knowledge diffusion

Abstract: Language barriers present a well-known obstacle for knowledge diffusion and inhibit innovation more broadly. However, direct observation
of these effects and their heterogeneous impact on different types of innovators and technological developments has proven challenging in the past.
In this work, we attempt to fill this gap by providing causal evidence on the effects of language barriers on the speed of knowledge diffusion by
exploiting the introduction of pre-grant publications to the US patent system. We find that this policy significantly accelerated, relative to Japanese
inventors, US inventors' access and use of Japan-originating technical knowledge which until 2000 had been published only in Japanese. Consistent
with individual firms' incentives and resources available for translation prior to this change, this acceleration is much larger for small firms. At the
same time, perhaps due to the uncertainty inherent in translating new patent applications, we see much larger effect sizes for patent documents
with higher ex-post impact within the Japanese innovation ecosystem. We also find that examiner citations could not mimic the results, suggesting
that these citations would provide biased information about potential knowledge flows; nor do we find the same effects for triadic patents, suggesting
that the removal of foreign-office search frictions are unlikely to explain the acceleration. Our findings suggest that pre-grant publication in the United
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States provided a significant public good for cumulative innovation through earlier translations of foreign patents, and that this benefit was likely
more concentrated for small US firms through increased access to high-quality foreign knowledge.

Ofer Tur Sinai and Or Cohen Sasson

The replicability crisis and intellectual property law

Abstract: In recent years, science has faced a considerable problem—the replication crisis. ‘Replication’ is the process of verifying scientific findings
by repeating a published study and has long been considered an essential feature of the scientific enterprise. The term ‘replication crisis’ refers to
the difficulty of replicating published studies. One of the reasons for the replicability crisis is diminished access to research-related materials. This
problem is particularly acute in computational research, i.e., studies that harness computing capabilities to investigate complex phenomena in
multiple disciplines, including biology, medicine, engineering, and social science. To enable replicability, there is a need for access to complete and
accurate information regarding the data, code, software documentation and other components used in the original research. Unfortunately, a
scientific paper alone generally does not contain all such information, while authors frequently do not share it with the scientific community otherwise.
This Article addresses the replication crisis in computational research from the perspective of intellectual property (IP) law. Our goal is twofold: first,
to investigate the extent to which IP law plays a part in impeding access to research materials required for reproducibility; and second, to explore
potential ways to minimize this detrimental effect. The handful of scholars who attended to the interface between IP law and replicability have focused
mainly on the potential adverse effect of copyright law on the ability to engage in replications. Our analysis, however, shows that copyright law’s
impact in this domain is minor, whereas other fields of IP law—namely, patent law and trade secret law—may have a greater impact in this domain.
This Article explores ways by which these branches of law bolster researchers’ motivation to suppress access to research materials and proposes
novel solutions to mitigate this problem.
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Firms & global innovation
Chair: Marcus Holgersson
Stefan Wagner and Dang Huong Tran

Innovation, CEO incentives and uncertainty

Abstract: Research and development (R&D) often lead to welfare-increasing new technologies and products. Arrow (1962) was first to point out that
private investments in R&D will be lower than it is socially desirable. Not only is R&D costly to conduct and largely irreversible. It is also subject to
significant risk of failure. Further lowering incentives to privately invest in R&D projects is the difficulty to entirely capture the value of R&D activities.
Third parties are likely to benefit from positive externalities, e.g., knowledge spillovers, that one company’s R&D activities produce for others.
Incentive mechanisms, such as the allocation of patent rights or state subsidies, have been identified as one possibility to increase private R&D
levels so that move closer to a socially optimal level (Arrow 1962). R&D is risky not only for technological reasons. It is also risky for market related
reasons which often result from events exogenous to individual companies’ behavior and are related to economic and policy uncertainty (EPU). For
instance, the aftermath of the financial crisis of 2007/2008 was characterized by high uncertainty regarding the economic and politicalenvironment
in which companies operate. Similarly, attempts to contain the spread of the COVID19 virus have increased uncertainty during the last years. Private
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incentives to invest in R&D are likely to be affected by EPU, though the direction of the effect is contentious. Theoretically, during periods of high
EPU R&D investments are becoming less attractive. The (real) option to delay investments gains in value with increasing EPU. This should lower
private R&D incentives and investments (Bernanke 1983). The empirical evidence is less clear, however. The findings in Xu (2020) and
Bhattacharya, Hsu, Tian, Xu (2017) point to a drop in innovation activities of firms during periods of high uncertainty. By contrast, Tajaddini, Gholipour
(2020) and Jiang, Liu (2020) find a positive and significant effect of EPU on companies’ R&D expenses.
In this paper, we seek to clarify the relation between EPU and R&D investments by identifying a so far undiscussed channel through which EPU
affects private R&D incentives and expenditures – EPU’s moderating effect on the relation between corporate CEOs’ decision-making and their
variable compensation packages. It is commonly argued that CEOs that act on behalf of the owners of a company are more risk-averse regarding
a company’s future cash-flows than the owners. As a result, they typically invest less into risky activities such as a company’s R&D activities than
desired by its owners (Pindyck 1990, Bernanke 1983). Variable compensation packages for CEOs are a popular instrument to re-align
riskpreferences of CEOs with those of the company owners. In fact, variable compensation account for a large proportion of CEOs’ compensation
packages. In the US, stock options are about 20% to 30% of a CEO’s total compensation, and the proportion tends to be higher for larger firms
(Murphy 1999). Theoretically, this approach seems to be justified. In a principalagent model, Manso (2011) argues that stock-based compensation
packages can be an optimal incentive-compatible compensation scheme to align risk-preferences.The core hypothesis of our paper is that changes
in EPU not only affect investments in R&D directly. We argue that independent of its main effect, increasing EPU indirectly lowers
corporate R&D expenditures via a moderating effect on how strong variable compensation packages incentivize CEOs to take risks. High EPU will
reduce the strength of the riskinducing effect of variable payments.
The underlying mechanism is driven by the fact that a CEO’s variable compensation is often based on stock options or has option characteristics.
In times of high EPU (which represents systematic risk), the value of the options-based compensation increases in absolute terms but also relative
to a CEO’s fixed compensation. To maintain his wealth position and risk profile, a CEO can reduce a company’s idiosyncratic risk which is (at least
partially) determined by investments in R&D. Ceteris paribus, increases in EPU therefore reduce the positive effect of variable compensation on
risk-taking and investments into R&D (negative interaction).

Kelvin Willoughby and Punyapat
Saksupapchon

Mapping the Development of Corporate Intellectual Property Capabilities: A Framework
for Large Complex Technological Organizations

Abstract: In this extended abstract we summarize our proposal for a framework for mapping the evolution of intellectual property
capabilities of large complex technological organizations over time. We begin by developing a six-part classification system for
organizational IP capabilities and then present a method for visually mapping the evolution of those six categories over time. This tool
may be used to assist managers to monitor dynamically their organization’s IP management profile and needs, and to benchmark itself
against other organizations. We then further illustrate the utility of our framework by using it to identify four generic IP strategies based
on the primary manner in which an organization seeks to appropriate value from intellectual property.
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Anna Gumpert, Kalina Manova, Cristina
Rujan and Monika Schnitzer

Multinational Firms and Global Innovation

Abstract: Multinational companies play a key role in the increasing fragmentation of production and innovation across ﬁrms and countries. This paper
examines how MNCs organize their global production and innovation. We establish novel stylized facts using rich data on the network of production
aﬃliates and patents of German multinationals. We rationalize these facts with a heterogeneous-ﬁrm model, in which companies jointly optimize the
location, scale and integration of manufacturing, basic innovation and applied innovation, under asymmetric complementarities across these three
activities. Empirical evidence consistent with the model indicates that more productive MNCs innovate more intensively in terms of the number and
quality of patents, and oﬀshore innovation to more countries, spanning both countries with and without a production aﬃliate. MNCs pursue innovation
across countries and technology areas following countries’ comparative advantage, with applied innovation more likely to be co-located with
production than basic innovation.

Ruchi Sharma and Aparna Sharma

Innovation Strategies of Foreign Firms in the Indian Manufacturing Industry

Abstract: This study brings together the key aspects of the innovative activity of a firm namely R&D and patents and analyses their technology
strategies in the host country. The key motivation is that the literature shows both pull and push factors that incentivise multinationals to undertake
R&D in offshore satellite units. The study is based on wholly owned subsidiaries and patent applications information of 1674 firms from 2007 to 2020
belonging to high, medium and low technology industries. It poses extensive conceptual issues due to country-specific patent filing office peculiarities
in patent data reporting. We deal with the same by cross-checking the data with different attributes. Based on the final framework, the results will
show factors contributing to the firm's decision in investing in R&D and adopt a different patenting strategy in the host country. Similarly, the study
reveals the factors that influence the choice of a firm to patent the outcome of the innovation activity in the host country.
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Disclosure and non-disclosure
Chair: Julian Kolev
Deng Xin, Cher Li and Simona Matuet

Narrative R&D Disclosure and Investment Efficiency

Abstract: This paper examines the effects of textual R&D disclosure on investment efficiency. Our results suggest that R&D disclosure improves

Parallel investment efficiency. We provide causal estimates based on the enactment of the Leahy-Smith America Invents Act of 2011 (AIA). InnovationSession 7 intensive firms affected by the AIA enactment disclose less R&D information, which tightens their financial constraints. These firms can raise less

new equity and at a higher cost, and are consequently less able to finance innovative projects, which leads to underinvestment. The effects of R&D
disclosure on investment efficiency are more pronounced for firms with higher R&D intensity and greater information asymmetry.
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Alexandra Zaby, Marek Giebel and
Diana Heger

Strategic non-disclosure in patents

Abstract: Patent law requires the full, clear, and concise disclosure of an invention in exchange for the protection of the intellectual property.
This paper presents a theoretical analysis of the strategic motives to limit knowledge disclosure in patents and how this affects follow-on
innovation. Using USPTO patent examination data we use Office actions associated with insufficient disclosure to investigate whether and
how the modification of a patent specification in the course of examination impacts follow-on innovation. We find that inventors "game the
system" using strategic non-disclosure as a means to reduce follow-on innovation.

Dandan Xia

Patent Disclosure and Firm New Product Performance – Evidence from China

Abstract: We investigate the effect of information disclosed from patents on firms’ new product performance and its heterogeneous effects
across firms. We exploit a patent subsidy program in China as a quasi-natural experiment. With a staggered difference-in-difference method,
we find that firms have a significant increase in their sales revenue from new products after the enactment of the policy. The mechanism we
propose is patent subsidies have caused firms to file more patents and more information is disclosed publicly, which can be obtained and
learned by other firms to improve their new products. We find that even non-patenting firms can benefit from other firm’ patent disclosure.
Highly innovative firms at technological frontier benefit less from disclosed information in patents than those that are closely following them.
This is because frontier firms may have access to advanced technological information other than patents.

David Angenendt, Bernhard Ganglmair
and Jong-Min Oh

Strategic Information Disclosure: The Case of Pending Patents

Abstract: In many jurisdictions, the existence and contents of patent applications are unknown to third parties until the application is published
by the patent office at least 18 months after the initial filing. In contrast to other features of the patent system, this publication lag has received
little analytical attention. The patent applicant can expedite public awareness of the existing application and the respective technology by
announcing the patent application before its automatic publication. In our model, the applicant balances a negative effect of disclosure on its
informational advantage in the short run (value of secrecy) with a positive long-run effect stemming from potential deterrence of a rival's R&D
(value of deterring innovation). We give conditions under which announcing the pending patent deters a rival's innovation. We show that, in
equilibrium, the applicant's decision to announce and the rival's decision to innovate are non-monotonic in the strength of the application and
the strength of the patent. Furthermore, we predict that announcements of pending patent applications are much more common in industries
where competition is in strategic substitutes and present evidence supporting this claim.
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